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ilon. choivnn D. . amor, Hoforoo. („* 

^1/14/70 Copy of Schedules & Statement of /affairs received from 

Referee ’ s office and filed, ( 2 ; 

V0//1 »'.y Ho xing,J.- Order to show cause returnable March 11,197 

at <i:l j P.M, why an order should not be made pursuant to i- 
32 f i, granting motions of Securities and Exchange Comnissio 
annexed hereto, (a) to intervene, etc* filed* (3) 

VE/Tl^honorandum of Securities and Exchange Commission filed. (4 
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i/V./7\ 

3/3 0/71 

3/10/71 

,11/71 

3/12/71 

3/18/71 

3/19/71 

3/19/71 

3/19/71 

3/19/71 

3/24/71 

3/24/71 


Before Rosling,J.- Hearing on order to show cause why 
an order should not be made pursuant to Sec. 32ft,etc. 
Hearing held • Court signed the order to show cause. 
Hearing held and Court directed the Clerk that this 
natter be referred to the next selected judge in its 
regular order. Assigned to: Rosling,J. 

Affidavit of Service of Order to Show Cause, motions of 
S.E.C. and Memorandum of SEC. filed. (5) 


Copy of letter dated 3/8/71 from Referee Sherman D. Warner 
to Louis P. Rosenberg, Esq. re: proposed amended schedules, 
etc. received and filed. (6) 

Before Rosling,J.- Hearing on order to show cause why an 
order should not be made pursuant to Section 320 of the 
Bankruptcy Act, etc. Case called and Hearing continued to 
3/12/71 at 3:15 P.M. 

Before Roslina,.J»- Hearing on order to show cause why an 
order should not be made pursuant to Section 328 of the 
Bankruptcy Act, etc. Case called. Hearing held ;md con¬ 
cluded. Court reserved decision. Stay will continue un¬ 
til decision is render*i by the Court. Proceeding in 
Chapter XI is stayed. Business will operate in its pres¬ 
ent fashion,etc. All papers to be submitted to the Court 
by 4 P.M. on March 17, 1971. > - V 

.- 1 .' ~ | 


1 f~- 




. f • 


* 7 / /'?/ /•' /. 


( 


Py Rosling, J. - Order filed that debtor's time to submit 
brief', and other affidavits and papers in opposition to 
the motions by Security Exchange Commission be extended 
to March 19, 1971. (7) 

Copy of Debtor's Proposed Modified Arrangement filed. 

( 8 ) 


Affidavit of Louis P. Rosenberg filed. 


(9) 


Debtor's Memorandum in opposition to Motions of S.E.C. 
fiied. ( 10) 

Memorandum filed by Sullivan h Cromwell,Attys . (n) 

Reply Memorandum of the Securities and Exchange Commission 
filed. (12) 

Affidavit of Service of Reply Memorandum *:t. SEC filed. 

(13) 


(Continued) 
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3/30/71 


4/9/71 


! 4/19/71 


4/23/71 


5/14/71 


5/17/71 


5/20/71 


5/27/71 


f OHM BK / 4 t 


DOCKrr fjijMru m 


PROCtf DlN<j*» 


i 

by Rosling, J.- Interim Memorandum and Order filed. TJk 

°£ SHC are dis P osed of in part as follows, 
decision being reserved as to the remainder of tte relic' 
applied for. 1) Motion of SEC to intervene in Chap. <i 

: ^ oce f dl 2 g ^ ranted : 2) Stry oi proceedings under CJ 

° tbor ^ an ? ontinued operation of business, etc. is 

deWm?A.? ^ VG forthwith " d to continue pending 

determination of motions. 3) iotions are set down for ev 

hearin ^ and for argument on April 9, 1971 at 

and order Th * fore 9 oin 9 i s the interim decision 
and order of the court. SO ORDERED. ( 14 ) 

J * " Hearing on Motions for SEC for 

Z$ 9 * r i n ? "? for ^g^ent. Case Called - 
Hearing Held and Concluded. Decision Reserved. 

Notice of Motion filed returnable April 26, 1971 at 10-( 

pursuant to ^c ?^^" 9 * deCiSi ° n °" SEC ’ S 
(Motion rescheduled for April 23, 1971 ) j 

Before Rosling, j. _ Motion to defer decision - Hearing 

ad ^ d * tD May l4th » 1 971, at 10:00 A.M. Stay 
is continued until the further order of this Court. 

called Hoalin 9» J *- Motion to defer decision,etc. Case 
calied. No appearances on behalf of SEC and defter, wit 
.. consent ox the Judge who is ill, Mr. Ronald De preti 
ArLr aW C i erk t0ld .* he Clerk that Lawrence J. Toscano 
th nCy L° r the called th e Judge over the phone ' th. 

iill C ba e h f S . been SGttled and that a written stipulation 
will be submitted this afternoon to the Judge. 

Sec^ri^n r 7° e A ;t of Pending motion by the SEC unde 
oec.32o,etc. received. (16) 

By Rosiing.J.- Order filed that Fotochrome shall file in 

an elemental- 9 Chap * XI P r oceeding a proposed amended arr- 
angement to provide the terms and conditions as listed; 

shall deposit in escrow the amount to be paid-to debentu 
holders,etc; all parties to join in a request seeking ? 
modify Stay m M&'o & order of March 29, 1971, etc.- pro¬ 
posed amended arrangement to be confirmed by Chap.’ <t C o 
no later than 3 months from date of such approvk? if 

dei Sec 3?S appr ° Ved EEC to withdraw nending motion u 
dor Sec.328.Failure to adhere to listed conditions Foto 

plies^ith^reaui’i 1 flle *5 araended Petition which com- 

Cout t CHAP - *• -“O ti«« 

; 0rder or stl PUl»tion filed modifying 
stay contained In order dated March 29 , 197 ] to L r - • 

Fotochrome to Implement the provisions of the sUpulatlor 
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PROCEEDINGS 


8/2 0/71 


11/18/7-1 


3/0/72 


3/24/72 


4/7/72 


4/24/72 


5 / 25/72 


9/8/72 


5/8/7? 


approved by order of the Court dated 
M<jy 0 , 1971 , provided, however, that no order confirm¬ 
ing an arrangement for Eastern shall be entered prior 

FOTOCHROm!/’ f an ° r<ier conflrnln 8 a" arrangement for 

(017) 

? rder and Sti P ulati on filed extending the 
ranLmant 0 ^ 0Chr0,ne, In , C *i /° P rocure confirmation of ar- 

197l7tc. f iled« Peri ° f (3) m ° nthS * fter A ^ s * 17 - 

( 18 ) | 

j 

By Rosling, J. -(Memorandum on Stipulation extending 
the tim- 01 Fotochrome, Inc.,to procure Confirmation)- 
Referred to Referee Sherman Warner, with full authority 
to act, said Chapter XI proceeding being heretofore 
been referred to him. (Filed)/hv. • « / y /ti , . ( 19 ) 


' •/ // 


-/A 


Referee’s Certificate on Review bf order dated 12/30/71 


: filed .(> 

W f 


•-> 7. H'-'.s. : . 


V(20) 


Hearin ^on certificate of review filed 1 
on order maefe Oy Hon. Sherman D. Warner , 

°11 nln r 1# a Subn >itted. Decision Reserved. 

1 All papers uy April 7, 1972. 

Debtor's Memorandum to affirm Referee's order filed. 

,(Louis P. Rosenberg, Atty. for Debtor) (21) 

ordir r ff, SU , PP }. e, " 0ntal to affirm Referee's 1 

ord.r fried. (Lours H. Rosenborg, Atty. for Debtor) (22) 

;By Rosling, J. - Opinion filed. Tax Court afforded 
|Priority of opportunity to try Fotochrome tax cases 
provided that trial is begun no later thm Monday October 
[io, 19 (V, etc. Settle order on notice, submitting 
proposed order on or before June 9, 1972 . (Review of 
order 12/30/72 by Ref. Warner) ( 23 ) 

; ' *! ^ ) . 

refore Rosling J.-Hearing on settlement of proposed erde-' 
/our? US ‘ ATTY * of EDNY which memor. of t.— 

5 %/ 72 lle ?*c /2V T? dlr £ cted to be sett led on/before 
'ri/ r C H C f lle ^v r 3 appearance on behalf of the 
Dcbtcr. Order signed by/ the Court,. 

Court F iit‘ r hp'" 0 ^ d a r i fl , 1Cd that a trial ln the Bankruptcy ’ 
Court not be scheduled providing a trial of the sare ta : - 

iaims of debtor pending in Tax Court commences no later 

than 10/l6/72,etc. ' y . • ' / « -f , {2U) 


»W-LK-4 M4-T|M~)IM 


V 


da t t 


OOCKfT NU M 0 rr» 


^/P8/V^ Ili'/l-ertMrJ..,, ,, .. . 

i to f j le * npf-t-inr < ,' . ™ ‘ — •'* C' "n r«l 

j tefj 7 /n/rVi ^ extend ^‘o^t° f 9 PU iS 7 ? rder °* ** 

' C » y* 1973. , (or\ 

ll/lA/73 I Letter from bankrupt-v d 

[enclosing Notice of received and filed 

1973 With £l%t? 3 Jr U * Octobor '•• 

■ASClined i«ed July 31) i^'eU-. 

u/ i WEiKSTtlW, i. (26) 

I ' j asiVSS 

: " mn \ as svy- “■ *• "** 

J Mov. 30 , 1973 to Doc. i«; 1973 'eto-: e nud r : nte %*) 

«• Senso*. Esnr. to 
to be atta'-'hf'ri 4- n n.._cavit of Personal Server 

etc. mid. -e«er*n<Jus of Law mod on l?/ib/?? 

(2Q) ’ 

lf/31/73 Mitio? Se ^ review of 

Briefs to be submitted inn#* ^ t ^ clsl °" Reserved. 

1 /?1 /V/l p„ T , • 

subM| n S;t:?: J 7 0 «|P“l»«J" filed Extending tlr-e *„ 
to 2/26/7.' . fcr the to 2/15/71 and Coca! ? 0 

. /lc /_; . - ' “* ( 30 ) 

c ] / *"y "^inrtoir. ..J. - St^u^at'an fn H 

submit aosellant ’ - »‘r<fV7« w fll . ed extending tire -.r. 

I repl l' to April let, 1971. Sc"oJd 2 red th ^ •Wir*.;-- 

^ ' / • •• /r- ~ * ^ 1 , 

| / ’ ’ ' ■ • 

2/22/74 J- - Order dated 2/12/74 received and 

for extension of tla « to submit respondent • - 

, lsimgn 8 ' 1974 and A PP el l»ot's reply "to April 

( 32 ) 

(Lou^r P? R Rorenberg°E«q/) rm ^ ^ 31. 1 9 73 m 

.. . - • 1 .( 33 ) 


__ e. • * ' " / 

By i.’einstein,J.- Order "Ipa n 

Copel Ltd. will file'it-^Iniv hrJ' ;° nrent of debts-. 
Approved. £o Ordered. ‘ 6ply brief on April 5, 197:., 


Affidavit of ^ it ‘’ rian ? ^ nsom >2sqs. filed. (35) 

(Appendix) rued. ( ?6: 
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A- 


i'V /4 
4/17/74 


hts'f/V'- 


?eply Me m n r a nd ut 


. (Whitman i Ransom, 


6/V 8/7 4 


Letter dated 4 / 11/74 from Louis P. Rcsenberg, Esq. t" 
Weinstein,J. re: Copal Claimetc. filed. ( 30 ) 

L atter fror. Whitman « Ransom, Attorneys, to Kon. Jack B. 
V/einntein, U.S.D.J., dated April 24 , 1974 filed. (Re: 
Reply to point raised by Mr. Rosenberg, counsel for the 
; debtor-appellee, etc.) (39) 

| By Weinstein,J.- Memorandum and order filed. While our 
, derision upholds th° international obligation- of t‘e 
i U.C., it may place American creditor? at a disadvantage.. 
The difficulty arise'- from unresolved inconsistencies 
j between treaty law and preexisting national law. Here 
I we find that the treaties take precedence. The decision 1 
j o r the bankruptcy Judge is reversed. So Ordered. ( hQ) 

! ('■ t'j. *-/ " . /y J 

Notice of Appeal filed. (Appeal from Memorandum and ordetf 
of Hon. Jack B. Weinstein, U.S.D.J.) (Copy s mailed to 
Clerk, U.S .Circuit Court of Appeals and copy sent to Hon. 
Jack. B. Weinstein) (Copy sent to Judge Parente) (41) 
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Order Continuing Debtor ir Possession 

UNITED STATES DISTRICT COURT 
Eastern District of New York 

No. 70 B 209 

- ♦ - 

In the Matter 
Of 

Fotochrome Inc. 

Debtor. 

- 4 - 

O 

The debtor having filed a petition for an arrangement 
under Chapter XI of the Bankruptcy Act on March 2Gth, 
1970 and the proceedings having been referred to the Hon¬ 
orable Sherman D. Warner, one of the Referees in Bank¬ 
ruptcy of this Court, and the debtor having been continued 
in possession of its property by order of Referee Sherman 
D. Warner dated March 27, 1970, and no receiver or trustee 
having been appointed, and the debtor-in-possession having 
appeared and requested leave to continue the operation of 
its business subject at all times to the control of this Court, 
and ' appearing to the Court to be to the best interest of 
creditors that the said request be granted, and no one 
opposing, it is, 

On motion of Louis P. Rosenberg, attorney for the 
debtor-in-possession, 

Ordered, that the debtor-in-possession shall have all the 
title and may exercise, consistent with the provisions of 
Chapter XI of the Bankruptcy Act, all the powers of a 
trustee appointed pursuant to Section 14 of the Bankruptcy 
Act, and that the debtor-in-possession and all property 
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Order Continuing Debtor in Possession 

thereof shall be subject at all times during these proceed¬ 
ings to the control of this Court and to the following limita¬ 
tions, restrictions, terms and conditions: 

1. The debtor-in-possession is hereby authorized to con¬ 
tinue in possession of its property and to manage the same 
and to continue to conduct or perform its usual business or 
services or sell and distribute its products in a customary 
and proper manner for the benefit of its creditors, until 
April 23, 1970, without filing a bond or furnishing security 
to indemnify the estate against subsequent loss thereto or 
diminution thereof. 

2. The Long Island Trust Co.—Garden City, L.I. for 
general account and Franklin National Bank—Thompson 
Ave., L.I. City for payroll and tax account is hereby 
designated as the sole depository for the funds of the debtor- 
in-possession; the debtor-in-possession shall maintain two 
accounts in said bank in connection with this proceeding: 
(l)a general business account, and (2) a tax and trust 
account; the checks drawn against either of said accounts 
shall be signed by the debtor-in-possession by Stella Rubin, 
Secretary or Frank Kauline, Chairman or Sam Einhorn, 
Vice President. 

3. All checks drawn against the Tax and Trust Account 
shall also be inscribed on their face “Payee Approved, by 
Louis P. Rosenberg, attorney for the Debtor-in-Possession”, 
who is hereby designated and authorized to sign all such 
checks before they shall be honored by said bank. 

4. All moneys and receipts of whatsoever nature shall 
be deposited forwith in the general business bank account, 
and all payments and disbursements shall be by check 
drawn against said general business account, except petty 
cash payments and payments from tax and trust account. 
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Order Continuing Debtor in Possession 

(a) The weekly salary paid to officers and directors shall 
be as follows: 

Frank Nadaline, Chairman of the 


Board & Directors. $500.00 

Alfred Feuer, Vice-President. $300.00 

Stella Rubin, Secretary. $190.00 


5. There may be a petty cash fund not to exceed $200.00 
which shall be established and maintained at that amount 
by withdrawals from the general business account. Cash 
payments shall be made only when necessary. A receipted 
bill or signed cash voucher shall be obtained for each petty 
cash payment and all such bills and vouchers shall be pre¬ 
served. 

6. No payments of any kind shall be made on account of 
or in reduction of obligations or unpaid wages existing at 
the time of the filing of the petition, unless such payments 
are permitted by Court Order. No obligations may be in¬ 
curred by the debtor-in-possession except those which are 
necessary for the regular and usual operation or conduct 
of business, and they shall be paid when due. 

7. No furniture, fixtures, equipment, machinery, fools, 
supplies or any part of the inventory or unprocessed raw 
materials, or work in process, or accounts receivable, shall 
be sold, transferred, mortgaged or pledged as security, or 
surrendered to any mortgagor or lienor or factor (regard¬ 
less of the terms of such contemplated transaction) and no 
money shall be borrowed or property pledged, or conditional 
bill of sale or chattel mortgage made and delivered and no 
sale of the debtor’s-in-possession business, or any part 
thereof or sale of purchase of any of its shares of capital 
stock, or alteration of its capital structure, or payment of 
dividends, or merger, consolidation, liquidation or dissolu¬ 
tion, or assignment for the benefit of creditors shall be 






Order Continuing Debtor in Possession 

made, and no debts of other persons shall be guaranteed in 
any manner, unless each such transaction is tirst specifically 
approved by Order of this Court. All Sales to Eastern 
Camera & Photo Corp. shall be for cash only. 

8. Wages may be paid to regular employees (excluding 
officers, directors, and stockholders, the individual debtor, 
and the members of a co-partnership); and at the time 
wages are paid a receipt shall be obtained from each em¬ 
ployee which shall reflect all proper deductions and the 
net wages received by said employee, unless payment of 
wages is made by check to each employee showing such 
deductions. 

9. The debtor-in-possession is hereby directed and re¬ 
quired to segregate and hold separate and apart from all 
other funds all moneys deducted and withheld from em¬ 
ployees or collected from others for taxes under any law 
of the United States or of any state or municipality or 
political subdivision thereof during the pendency of the 
proceeding and to forthwith deposit the amounts so with¬ 
held or collected in a separate tax and trust account; and 
there shall also be deposited in such tax and trust account 
all required and authorized deductions for union dues, hos¬ 
pitalization and other trust purposes; and the deposit of 
said items and any other items that may be considered to 
constitute trust items shall be used and disbursed only for 
the particular purposes for which they are set aside. 

10. Sufficient accurate books of account shall be main¬ 
tained and kept at the debtor’s-in-possession place of busi¬ 
ness within this District from which all business trans¬ 
actions and financial condition may be ascertained at any 
time during the pendency of this proceeding: as well as the 
wages and payroll deductions and all deposits into the Tax 
and Trust Account. 
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Order Continuing Debtor in Possession 

11. In accordance with provisions of District Bank¬ 
ruptcy Rule XI-5, the debtor-in-possession shall file with 
the Referee:— 

(1) a verified weekly statement of cash receipts and 
disbursements; with each verified weekly statement there 
shall be filed duplicate deposit slips showing all deposits 
into the Tax and Trust Account, also a weekly petty cash 
report with a list of all petty cash vouchers. 

(2) A verified monthly report, not later than the 15th 
day of each month, which shall set forth a summary of the 
operations of the business during the preceding calendar 
month and shall show the amount of indebtedness incurred 
and remaining unpaid and contractual and other obliga¬ 
tions assumed. This report may be in the form of a profit 
and loss statement but the detailed monthly inventory is 
hereby dispensed with until further order. 

The monthly reports shall list the amounts and dates of 
payments of taxes transmitted by Federal Depository re¬ 
ceipts. A copy of each report shall be transmitted promptly 
to the duly authorized representative of the creditors’ com¬ 
mittee. 

12. Proper, necessary and adequate insurance shall be 
maintained to cover any and all loss and or damage to the 
property of the debtor including, but not limited to, general 
liability for damages to persons or property and policies for 
workmen’s compensation and other statutory employees 
coverages. The amounts of such coverages may be deter¬ 
mined and approved by the Official Creditors’ Committee. 

Dated at Jamaica, New York 
March 27, 1970 

/s/ S. L) Warner 

Referee in Bankruptcy 
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Juuua Qlumoing. Inc.. Law Blank Purldhcm 
71 Broadway and t Rrcron 5T., New York 


IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE EASTERN district of NEW YORK 


IN THE MATTER 
OF 

FOTOCHROME, INC. 



Nol _.7JL.B..2.Q9.__r 

FILED 

OCT 2 2 1970 


state of New York 
county of New York 

Masato Kasai 



SHERMAN D. WARNER 
Referee in Bankruptcy 


opal Company Limited, Internationai*-tf<*Division, ;Shimura 2 - 16 - 20 , 
■>*- Itabashi-ku, Tokyo, Japaft*”**-®*- $<»<•-•/- 

b n.g duly sworn, deposes and says: 
t. (a) INDIVIDUAL 


THAT he hereinafter designates himself as claimant (or as appears below) 

(h) CO PARTNERSHIP 
That he is a member of 

a co partnership, hereinafter designated as claimant, composed of deponent and 

of 


and tarrying on business at No. 

County of State of (or as appears below) 

( ) CORPORATION 

That he is the President of Copal Company Limited 

a corporation organized and existing under the laws o 'be -Staio-of Japan am’ carrying on business 

at Nro Shimura - 16 - 20 , Itabashi-ku, Tokyo, Japan 

-Cotm+y-ef -Scat* *i- and is duly a itborized to make this 

proof of claim on its behalf. Said corporation is hereinafter designated as tbe claimant. 


That Fotochrome, Inc, 


Debtor 


Debtor 

the above named -Bankrupt 


v. and before the filing by (-or ega me ) said Bankrupt of the petition for-^pMrc-aturzt--oi--Tlazrknupu.-y- and still is. 

ji- tly and truly indebted (or liable) to claimant in tbe sum of $ 62^,^57.80, With interest at 61 


j Tbit the eorrsfderatfirt of saiddebt f of Tt*bffify)p!Hf9toU<TW3r- = 

per ar.r. m from January 1 , 1967 plus such amount; not exceeding *5993 
as c l.".arc. shall pay on behalf of the said DctLor pursuant, ;o - 
arr..tier. award hereinafter referred to as said Debtor’s share 
t.he exper.s's of arbitration. 

That the consideration of said debt (or liability) is as follows: 
Breach of contract for purchase of cameras, dated April 25, 1966, 
and an arbitration award rendered September l8 x 1970 , as a result 
thereof. 

f -veaae* ^ mI- war aha tuLsa -told -aud-doUwozad—to -zho—said—Ihankr^pt—aa -ibo—special zzzs lance -and- re.qu.e^ t rJ *.a id Rar.x - 

r>*t# at-ilia -«>k«W-/>***#- «W-:m.wuU» uaiue-s*t-Louh an- tha aruteited stoteznatu -which -is-made -a-paU -hoc*of. 


That no part of said debt (or liability) has been paid,o»c*jn 







5. 


That there are do set-oBs or counterclaims to said debt (or liability ).eroept- 


b. That claimant does not hold, and has not. nor has any person by claimant’s order, or to deponent's knowledge or 
belief, lor claimant's use. bad or received, any security or securities for said debt (or liability X esteept- 


7. (If the debt or liability is founded upon an instrument of writing) That the instrument upon which said debt (or 
liability) is founded is attached hereto (■er-is-iest-er-deot+oyeds -es-set- horthiie the ■eBidovtt -a Hat hod-hereto*. 

S. (if- the debt- n■fmmrhed -rrp<Tmu■opvnttcrvtrnTrTtrarrhT raid' tTebrtnss-Xtjmvitl-btrcvmrTrtpr vn 

(or shut the -average ehre-dnre-thoteoh rs— ->y -»/**«• ao-no4o-o* 

' 4rwUurrH^t-U«H-l,e<smi»ceiMMl-for-»ii»h-acoo*int-of-enyport-t*neof-(f-tha*.4he-ioiii a 

wki~h-*-rHaohesi-le'M'roh h *<>d-<ba4 -ne 


Subscriber! jnd sworuyo before me this | 

/V do? of 19 *7O. | 

''Notary Pulil for ComrniAioner ut—Deeds 
RO f ' MARY (I OtCMOTT 
Hour/ V.i'.i.c £;• "I New York 
in 3!-.'<n1225 


Quil.l.' c' 


i.i II' w Yuri County 
Lnpirti MarLli 30. 1971 


COPAL COMPANY LIMITED, 


International Division 



7 


To 


dC\ 

llOr ■ 
tl )( k> C • 

.irul 
Act 
n • : 


' 1 Connor , ,Jr or representative: 

ges ana Robert, B. Simm 
-20, Itabashi-ku, 

Xot cookx 


POWER O F A T T O R N E Y 

Thomas T. Ilayashi, Daniel F. Callahan, Paul M. ( 

.'■o: TvtO.c, Jr. James 2. Morris, Terry C. Brie 
The understand], Ccpal Company Limited, Shimura 2-l( 

L'okyo. Japan .. 

h cby authorize you, or any one of you, with full power of substitution, to attend all meetings of creditors of the 
Turi afotcsaid. rr.d all adjournments thereof, at the places and times appointed by the court, and for the undersigned, 
tie mine of the undersigned to vote for or against any proposal or resolution that may be then submitted under the 
' ' C't repress relation to bankruptcy, to vote for a trustee or trustees of the estate of the said Pohlor and for a com- 
■ -I ■ irditor . to accept any arrangement or wage-earner's plan proposed by said I}ffbtOr/n satisfaction of Ins debts, 
’ pavn-.ent of dividends, and payment or delivery of money or of other consiurrotion due the undersigned 

:,!■ errrnt or war.e e..inet's plan, and tor any other purpose in the undersigned's interests whatsoever: and 
■ w,-r to attend and vote at any other meeting or meetings of creditors, or sitting or sittings of the court, which 
! • Id theccm for any of the purposes aforesaid. 

IN WITNESS WHEREOF, the undersigned has hereunto signed his name and affixed his seal, or caused these 
I re eni to he executed by a duly authorized officer, and its seal to be hereunto affixed, the J 3" **• 

city of t ‘ tcl.ii I9J 0 


S 


Signed, scaled and delivered 
in the presence of 


i Ci •; t :' *i* Seal) 


ibh C-rrW 


Copal Company Limited 

By... _ 


STATE OF 
COHN!Y OF 


INDIVIDUAL 


Acknowledged before me this 


day of 



19 


Notary Publ.c or Comroa&ior.i-r of 


STA TE OF 
COUNIY OF 

On the 


1 

J"' 


PARTNERSHIP 


day of 


19 , before me personally came 


kno vn. who thereupon made solemn oath and acknowledged before me that be is a member of 


::tcrr.h.,, m whose behalf he acts and in whose name be executed the foregoing instrument. 


Notary I’uLJic or Commissioner of Deeds 






} „ 


CORPORATION 


day of October 


19 Y 0 , before me personally came 


STATE OF NEW YORK 
COUNTY OF NEW YORK 

On the 

Earato Kasai 

m in ■ know.:, who being by me duly sworn, did depose and say that he resides in ^ Vo 1 /f t' 

■hit he is a duly authorised officer of the corporation on whose behalf he acts, to wit, the President 

• f n- I "ompany, Limited 

il: :; oration described in and which executed the above instrument, that he knows the seal of said corporation ; that 

t . a fixed to said instrument is such corporate seal; that it was so affixed by order of the board of directors of said 

oipor o n, and that he signed his name thereto by like order. 
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AGREEMENT 

This Agreement made on the April 25, 1966 by and be¬ 
tween the Copal Company Limited, a corporation organ¬ 
ized and existing under the laws of Japan and having its 
offices at Sjjimuramachi 2-16-20, Itabashi-ku, Tokyo, Japan, 
hereinafter called Copal and Fotochkome, Inc., a cor¬ 
poration organized and existing under the laws of the States 
of Delaware, having its offices at 45-20 33rd Street, Long 
Island City, New York, United States of America, herein¬ 
after called Foto. 

Whereas, Foto has developed a still camera which in¬ 
corporates therein certain unique elements, all of which are 
the subject of patent applications filed in Japan and other 
Countries of the world, the specifications of which are here¬ 
inafter more specifically referred to; and 

Whereas, Foto desires to retain the services of Copal 
to manufacture and produce the Foto Camera, its com¬ 
ponents and accessories, and Copal desires to manufacture 
and produce said Foto Camera, its components and acces¬ 
sories ; 

Now, Therefore, in consideration of the mutual and 
dependent promises hereinafter set forth faithfully to be 
performed, the parties hereto agree as follows: 

t # # t 

In Witness Whereof, the parties hereto have caused 
their respective representatives thereunto duly authorized 
to set their hands and seals hereto on the day and year first 
above written. 

Fotochrome, Inc. 

A. A. Knopf 

A. A. Knopf, President 

Copal Company Limited 

M. Kasai 

M. Kasai, President 
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ADDENDA 

to 

Agreement Dated April 25, 1966 
by and between 

COPAL COMPANY LIMITED 
and 

FOTOCHROME INC. 

It is mutually agreed as follows that Article 16 be added 
to the aforesaid agreement to read as follows: 

Payment made by Foto to Copal for Foto cameras shall 
be done by irrevocable letter of credit. Copal grants 150 
days sight drafts and any difference caused thereby shall 
be borne by Foto. All letters of credit shall be opened in the 
benefit of Copal three (3) months prior to the shipments. 

Fotochrome Inc. 

A. A. Knopf 

A. A. Knopf, President 


Copal Company Limited 
M. Kasai 

M. Kasai, President 





ARBITRATION AWARD 
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THE JAPAN COMMERCIAL ARBITRATION ASSOCIATION 

THE TOKYO CHAMBER OF COMMERCE & INDUSTRY BLDG. 

2-2, MARUNOUCHI 3-CHOME, CHIYOOA-KU, 

TOKYO, JAPAN. 


jez/., — 


A' W A R D 


IN the hatter of arbitration 

BETWEEN 

COPAL COMPANY, LIMITED 

AND 

FOTOCHROME, INC. 


COMMERCIAL ARBITRATION TRIBUNAL 
THE JAPAN COMMERCIAL ARBITRATION ASSOCIATION 


T J,° 7,' -^k k ‘ N “ ka k "> in ,hf Nagoya Chamber of Commerce & Industry. 

he 0 Srf ka Chamber of Commerce & Industry Bldg, 58-7, Uch.honmachi Hashuume-cho 
tligashiku, Osaka 

V W,ba, ^Branch ^T' "■ 1 , " ahedor j' Kukiai ku . K.be; in the Kobe Chamber of Commerce & Industry. 

Branch 11. N.ppon Odor,. Nakaku. Yokohama. ,o the Yokohama Chamber of Commerce & Industry. 
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AWARD 

IN THE MATTER OF ARBITRATION 
BETWEEN 

COPAL COM: -ANY. LIMITED 
AND 

FOTOCHROME. INC. 


Petl tlor.e**: Copal Company, Limited 

20-16, Shlmura 2-chome, Itabashl-ku, Tokyo, Japan 

Attorneys for Petitioner: 

Akira Shenoh 
Toshlo Takahashl 
Hldeo Ishlhara 
Yukltaka Suglnoto 
Tsugumlchl Yanagawa 

Sumitomo Building, No. 414-418, 2, 

Marunouchl 1-chone, Chlyoda-ku, Tokyo, Japan 

Respondent: Fotochrome, Inc. 

45-20, 33rd Street, Long Island City, New York, 
United States of America 

Attorney for Respondent: 

Michael A. Braun 

911 lino Building, 1-1, Uchlsalwalcho, 

2-chome, Chlyoda-ku, Tokyo, Japan 


In the matter of arbitration between the abovenenttoned 
parties, the undermentioned arbitrators examined and reviewed the 
statements and evidences submitted by the parties and did award 
as follows: 
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V 

text of the awaro 




Respondent shall pay to Petitioner a sum of US$624,457.80 
equivalent to ¥224,004,808 together with an Interest thereon at 
che rate of 6X per anni/n as from January 1 , 1967 and until paid 
In full. 

The other portion of Petitioner's claim shall be dismissed. 

Respondent’s claim against Petitioner shall be dismissed. 

The expenses of arbitration proceedings shall be a sun 
of US$6,659.66 equivalent to ¥2,397.480, and Petitioner shall bear 
10X thereof and Respondent shall bear 90S thereof. On the condition 
that Petitioner pay on Respondent's behalf the portion to be borne 
by Respondent, Petitioner shall be entitled to demand Respondent 
to repay such portion to Petitioner. 



REASONS 
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Petitioner's Claim and Evidences 

Petitioner requested that an arbitration award should be rendered 

to the following effect: 

(1) That Respondent pay to Petitioner a sum of US$631 .501 .J_3, 
equivalent to ¥227,340,407.00, together with an Interest 
thereon at the rate of 6% per annum as from January 1, 1967 
and until the said sum will have been fully paid; and 

(2) hat tne arbitration expenses be borne and paid In entirety 
by Respondent. 

As the Grounds for Petition Petitioner briefly stated as follows: 

(1) Petitioner Is a corporation established and existing under 
the Japanese Conrnerclal Code, engaged In the business of 
manufacture and sales of shutters, photoelectric meters, cine- 
projectors, cameras and electronic machinery and tools, etc. 
Respondent Is a corporation organized and existing under the 
laws of the State of Delaware, U.S.A., engaged In the business 
of sales and distribution of cameras, their components and 
accessories, etc. 

(?) Petitioner and Respondent entered Into an agreement on 
April 25, 1966 for Petitioner to manufacture a certain type 
of camera under the orders of Respondent and for Respondent 
to distribute and sell the same In the United States. 

The said agreement was reduced Into written docunent In 
Japan and was signed and became In effect on April 25, 1966. 
(hereinafter referred to as the "Agreement") 



stipulating the final settlewent of any and all disputes that 
nay arise between the parties out of or In relation to or In 
connection with the Agreement or breach thereof by arbitration 
to be held In Tokyo, Japan pursuant to the Arbitration Rules 

of The Japan Commercial Arbitration Association. 

(4) The Agreement contained further provisions to the following 
effect: 

(a) Based on specifications and drawings, attached to the 
Agreement and made part thereof, developed by Respondent, 
Respondent shall place an Initial order for 250,000 sets 
of Toto Camera with Petitioner. Of the above 25T.000 
sets. Respondent agreed to Issue and Issued a confirmed 
order for 75,000 sets of Foto Camera to be delivered to 
Respondent by Petitioner during a period of nine months 
from Juno, 1966, to February, 1967, both inclusive, at the 
unit price of US$13.?G. 

(b) The payment for the above stated Cameras was to bo made 
by Respondent with the Irrevocable Utter or letters cf 
credit to be opened three months In advance prior to the 
shipment In favor of Petitioner as the beneficiary. 

(c) It was agreed In the Agreement that Respondent shall 
provide Petitioner with all of the molds, tools, dies. 

Jigs and other machines that Petri Camera Co., Ltd. 
(hereinafter referred to as "Petri*'), an ex-party had 
possessed and used for the production of Foto Camera 
under an agreement that Respondent had made with Petri 
prior to Petitioner’s entering the Agreement and, further. 
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that any expenses necessary for the repair, correction or 
alteration to those molds, tools and fixtures so as to 
make ihen usable for Petitioner's proouctlon system should 
be entirely undertaken and paid by Respondent. 

In addition to the said oxoetses, Respondent agreed to 
undertake all expenses necessary for Petitioner to newly 
make addition*! tools, etc. as long es t. ey are necessary 
In the manufaetuHng of Foto Camera. 

(d) Petitioner agreec to purchase from Petri all of the parts 
that Petri had ir. Its possession at such a cost as would 
have teen necessary for Petitioner In manufacturing the 
same of the sani st to bo hereinafter 

referred to as "Copal's Cost"), and to make payment of 
Copal's Cost to Petri In such an amount as Petri would 
charge against Respondent, on condition, however, that 
should the total of Petri's bill therefor exceed the Copal’s 
Cost, the excess shall be paid to Petitioner by Respondent 
and that In case the total billed amount Is less than the 
Ccpui i * s Cost, the difference shall belong to Petitioner. 

In the event of c breach of the Agreement by either party 
resulting In damages to the other party, that other party may 
terminate the Agreement and recover from the party so break¬ 
ing the Agreement such damages as way be sustained. 

After receiving from Petri by around the end of May, 1966, 
delivery of molds, tools, dies. Jigs and fixtures. Petitioner 
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had to spend the total of US$6,413.28^ In the repair of these 
molds, etc. 

In addition to the above. Petitioner had to and did manu¬ 
facture the following nolds, dies, tools, Jigs, etc. which 
were all necessary for manufacturing Foto Catr*ra In accordance 
with the Agreement and disbursed the following expenses total¬ 
ing equivalent to US$32.881.27, namely: 

a) Jigs, tools, etc.: *3,467,350 

b) Dies: 7,724,376 

c) Fixture: 645,530 

Total: ¥11,837,256 

(US$32,801.27) 

Petitioner received delivery from Petri of certain parts 
of Foto Camera by around the end of Hay, 1966 and made 
¥18,487,702 payment therefor to Petri. The Copal's Cost 
of those parts being, according to the calculation Petitioner 
made, ¥16,231,137, Respondent should pay to Petitioner the 
difference In the amount of ¥2,256,565 equivalent to US$6,268.24 , 
which Is the amount paid by Petitioner to Petr! less the 
Copal's Cost. 

Although Respondent had opened an irrevocable letter of credit 
covering the amount of US$255,913.00 for 19,30c sets of cameras 
on May 2, 19CG, it failed to open another letter of credit thereafter. 
Petitioner requested Respondent to open a letter of credit by 





(9) 


cables and letters and by having the Representative of 

Petitioner visit Respondent at the Utter's office In- 

New York. But Respondent never opened any further letter of 
credit. 


under the circumstances. Petitioner sent . notice doted 
December 22. ,966 by . registered altmal, post advising 
Respondent that the Agreement between the parties be 


terminated due to the default 


on the part of Respondent 


and that Petitioner Intended 


to demand payment of the 


damages thereby caused to Petitioner. 


According to the provision of Paragraph 1) of Article 

9.00 (f >he Agreement, a notice sent under the Agreement 

by registered alnnal, Is deemed to have been served upon 

the addressee at the „piration of seven day, after It Is 
posted. 


Therefore, the notice of termination of the Agreement that 
Petitioner sent to Respondent on December 22. ,966 Is deemed 
to have been served upon Respondent on December 29, ,966 
and the Agreement was accordingly terainated as of that date. 

Petitioner sustained damages caused by the said defalut oh 
the part of Respondent amoontlng to the equivalent sun of 
US$5Bj t 938.34, as follows: 

(«) Total 75,000 sets of Foto Camera were to be supplied to 
Respondent by the end of February. 1967. Accordingly, 
Petitioner had either manufactured or purchased, by the time 


7 •• 
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when the above notice of termination of the Agreement 
was sent out, the following complete sets of Foto Camera, 
semi-assembled cameras and the materials for Foto Camera, 
amounted to the equivalent sun of US$492,538.60, all of which 
are presently still held by Petitioner. 

The Foto Camera Is a specially designed camera for which 
special roll film can be used as printing paper,, and the 
black and white or color positive print can be produced 
directly by developing the flint. The shape and the structure 
of the camera Is unique and special. Due to this, the parts 
and materials for Foto Camera are unable to be used for 
manufacturing cameras of other types. 

Furthermore, the special film to be used for Foto Camera 
Is controlled by the patent right, that Respondent has and 
is being manufactured by ANSCO, an cx-porty, which supplies 
the film exclusively to the user of Foto Camera only and is 
therefore not available In general market. In other words, 
Foto Camera Is a camera unsaleable or unmarketable unless 
the above stated special film Is supplied. Due to this, the 
expenses Incurred by Petitioner in the manufacture and 
purchase of those cameras, parts and materials became the 
total loss of Petitioner. 

12,283 complete sets at unit price 
^3.26(Including Petitioner's profit)...$162,872.58 
as provided in the Agreement 

Seml-assembled parts at original cost.$311,637.30 

Materials at original cost .$18,028.72 

Tot * 1: $492,538.60 


>7 






(b) Of the above stated 75,000 sets under the confirmed order 
from Respondent, only 19,300 sets were delivered. From the 
balance of 75,000 sets less 19,300 sets, total 12,233 sets 

of complete cameras referred to In (a) above are further deducted. 
With respect to the balance of 43,417 sets. Petitioner could have 
made profit of $1,989 per set (wtilch Is 152 of the unit price 
$13.26), cr, total $86,356.4_1_,which Petitioner had to lose 
and lost. 

(c) During four months period, October, 1966 through January, 

1907, Petitioner paid to Sekonlc Co., Ltd. storage charge of 
total $4,043.33 at the rate of Y2.500 per tsubo per month for 
the total storage space of 145.56 tsubo (481.19m ? ) where 

the complete sets of Foto Cameras, seml-assonbled parts and 
the materials stated In (b) above were stored. 

(d) Also, Petitioner had to and did send Masato Kasai, Its 
Representative Director and Tsuglo Utada, Foreign Trade 
Deaprtment Chief to New York In order to have Respondent 
perform Its obligation to open the letter of credit. 

ihe trip of these two persons to New York cost Petitioner 
total ,.3,000.00 expense, $2,000.00 being the travel expenses 
and another $1,000.00 staying expenses for 10 days ($50.00 
per capita per day). 

To sum up, the repair charges of $6,413.28, the manufacturing 
expenses of $32,831.27, the difference of $6,268.24 and damages 
of $585,933.34, namely, grand total $631 ,501.1_3 are the amount 
Petitioner should be entitled to demand payment from Respondent 
together with on interest thereon at the rate of 62 per annim 
from January 1, 1967 up to the time when the said total amount 
will have been fully paid. 
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2. Petitioner's Answer to Respondent's SUteaenc against Grounds for 
Petition: 

(1) Petitioner admits the fact that It received the payment for 
19,300 cameras which were delivered to Rt .pondent by Petitioner, 
and denies the Respondent's statement that the obligation of 
Petitioner to perform did not ripen until Respondent furnished 
Petitioner with letter of credit. 

Provisions stipulated in the addenda to the Agreement regarding 
the opening of the letter of credit was nothing but the provisions 
stipulating merely the method of payment of the purchase price 
of the erneras for which the above mentioned confirmed order was 
given to Petitioner by Respondent. Respondent's obligation as 
buyer to purchase cameras from Petitioner did definitely arise 
with respect to the abovestated 75,000 sets cf cameras upon and 
by signing the Agreement and the said obligation cr the part of 
Respondent was not dependent on the letters of credit to be 
opened from time to time and only with respect to the number of 
sets to be specified In the letters of credit. 

Petitioner purchased or assembled complete sets cf cameras, 
semi-assembled parts of cameras end materials which Petitioner had 
Indicated In (9), (a) of the Ground for the Petition, all within 
and following the confirmed order for 75,COO sets of cameras from 
Respondent. Therefore, all the costs stated In (5) of the Ground 

for the Petition should have been borne by Respondent as provided 

/ 

Ir^thc Agreement. In other words, the said costs are the losses and 
damages normally caused due to Respondent's nonperformance of Its 
obligation and Respondent Is liable for n«jldng compensation to 
Petitioner. 

•) •'/ 
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It naturally follows that purchasing of parts or materials, or 
assembling of parts or cameras which arc necessary to manufacture 
cameras not covered by the existing letter of credit but Included 
In the confirmed order, should be always prepared In advance. If 
prior purchase and preparation are not p. mlttod, It would no 
doubt be a serious problem upsetting the operation of Petitioner's 
manufacturing schedule. It Is, therefore, Petitioner's obligation 
to make arrangements so that Petitioner can punctually ship ordered 
cameras. Respondent has no right to restrict such obligation In spite 
of no provision In the Agreement. It Is Justified that, until the 
Agreement Is terminated. Petitioner has manufactured cameras up 

to the quantity of the confirmed order and has purchased parts 
or materials. 

Petitioner, therefore, contests Respondent's statement that 
Petitioner was in default In the performance cf its obligations 
under the Agreement. 

(2) Petitioner denies Respondent's statement that because of Petitioner's 
failure to meet its contractual obligation. Respondent Informed 
Petitioner that Respondent would not proceed further under the 
Agreement until Respondent had received from Petitioner the entire 
19,300 cameras for which Respondent had already paid, thereby 
terminating the Agreement. 

At time when Masato Kasai, Petitioner's representative met 
and had a talk with L. 0. Crown, who was agent for A. A. Knopf, 
Respondent's representative, at the latter's office In New York 
on or about Seotor.ber 19, 1365 and In kOln on or about October 6 
and 8, 1966, that Petitioner's representative requested that the 
letter of credit be Irwr.edlately opened, Respondent reassured on 


*> .. 

5 ‘ 
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each occasion that letter of credit would be opened within a few 
days. At no time whatsoever during those talks on those occasions, 
cancellation or termination of the Agreement was ever discussed, 
nor was such ever talked about. 

Petitioner denies Respondent's stateme t that Petitioner failed 
to perform its obligation tc deliver cameras at the time and in the 
quantity set forth in the delivery schedule provided in the 
Agreement. 

While Petitioner admits that there is cuh a provision on delivery 
schedule in the Agreement as Respondent asserts, the Foto equipment 
and parts were not delivered to Petitioner by May 25, 1966. The 
delivery of those equipment and parts to Petitioner conmenced on 
or about May iO, 1966 and took approximately 20 days to complete. 
Petitioner admits that, due to the undermentioned reasons on which 
Petitioner was not liable, there is delay in delivery of cameras 
as Respondent asserts. Petitioner made shipments of total 19,300 
sets of cameras during from June to the end of September, 1966 
as follows: 

June, 1966 200 sets By Air 

Transportation 

July, " 3,350 " 

August, " 6,800 " ^ea 

Transportation 

September, " 8,950 M " 

Total 19,300 

befference between the above shipment times and the monthly 
schedule does not constitute any breach of the Agreement. 

The reasons are as follows: 

(a) The monthly delivery schedule set forth in Article 3.03 
of the Agreement was after all nothing but Petitioner's 
program of delivery of total 75,000 cameras to Respondent, 

3 / 
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which was not Petitioner's contractual obligation vis-a-vis 
Respondent. Petitioner's contractual obligation 1r reference to 
.he delivery tine of 75,000 Foto cameras, was to complete the 
cell very of 75,000 cameras In Its entirety by the end of 
February, 1967, and no more obligation than that. 

both parties came to a definite understanding that even If the 
delivery was delayed In respect to the monthly schedule, such 
a delay never shall be a cause to make Petitioner liable for 
Respondent's any damages. If there night ever arise such. The 
latter half of the same Article 3.03 of the Agreement Is by Itself 
another evidence that clearly shows the above statement of 
Petitioner to be the fact and the truth. 

Petitioner is not reluctant to admit as true the fact that 
Petitioner did not deliver 75,000 cameras by the end of February, 
1967, but this turned out to be the reality as the result of 
Respondent's breach of the contract, his failure In opening 
letters of credit and never due to anything for which Petitioner 
Is responsible. 

(b) The major reasons fer Petitioner's having been unable to 
manufacture cameras In accordance with the nonthly schedule 
described In the Agreement were as follows: Therefore, the delay 
In production was never caused by any responsibility of Petitioner 
but entirely resulted from the cause on the part of Respondent. 

1) Delivery to Petitioner from Potrl of molds, tools and Jigs 
and parts, etc. was much delayed. 

11) The drawings, specifications and the Inspection standard 
necessary for the production of cameras were not delivered 
to Petitioner froo Petri. 








31a 

111) The parts that Petitioner received from Petri were of very 
inferior quality, to which the deficiency In the original 
composition was added In aggravating the difficulty on the 
part of Petitioner and the composition plan had to be changed 
many „ies anu the par-s had also to be remolded several times. 

1v) The molds, tools and jigs, which Petitioner received from Petri 
were all In very bad quality condition and upkeeplng. Not 
only that, many molds, jigs and tools all Indispensable for the 
manufacture of the cameras were missing and Petitioner never 
received their delivery from Petri. 

(c) Petitioner sent to Respondent detailed reports, many times, 
regarding the inferior quality of the goods delivered from Petri 
and regarding the delay In production of cameras as scheduled 
monthly in the Agreement that would Inevitably have sequenced, 
about which Respondent agreed to and halsed no objection. In 
particular, the closest contact to Respondent was made as to how 
to Improve the technical defects that Petitioner found out In the 
cameras. The improvements were made by keeping close contact and 
having discussions with Respondent's Tokyo Agent, Kazufoshl Nalto, 
and Respondent was fully well aware of what Improvement was 
required and how the Improvement work went on. 

(d) Petitioner contests all against the existence and the amount 
of losses and damages allegedly suffered by Respondent due to 
Petitioner's breach of contract. Therefore, Petitioner argues 
against the o r fset of the abovementloned claim alleged by 
Respondent to Petitioner's claim under the present arbitration. 
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) Petitioner refutes against Respondent’s stat«nent In (6) 0 f 3. 
undermentioned as follows: 

It was a natural premise of A-tide 2.04 of the Agreement that 
the molds, tools and jigs, etc. to be delivered to Petitioner 
should have boon of the quality usable for manufacturing the 
cameras under the Agrement, 

hortly, Article 2.04 of the Agreement c! 1 cl not presuppose any 
repairs to the r.olds, Jigs and tools, etc. because of thler poor 
and hod ' up 1Jt.y rr cny unlimited repairs. The possible repairs 
that the Acrwr.’ort presupposed to be made to the rclds, etc. 
were the repairs that might be "necessary" for making the molds, 
etc. fit to Copal’s production system. 

Article 3.03 and Article 3.02 of the Agreement when construed 
properly, should leed us to a conclusion that the delivery of 
drawings from Respondent to Petitioner had been Included in the 
Respondent’s delivery obligation stipulated In Article 3.03. 

Furthermore, examining the whereas clauses and Article 1.01 
of the Agrees,ert, we clearly notice that It had been contemplated 
by the parties to this Agreement that Foto camera was a camera 
technically completed by Respondent as a still camera, that 
Respondent was to deliver to Petitioner specifIcatlons and 
drawings necessary for manufacturing Foto camera, and that 
Petitioner was to manufacture Foto camera according to the speci¬ 
fications *nd drawings, but that neither party to the Agreement had 
ever contemplated nr ever thought that Petitioner was to make 
very special efforts In the development cf Foto camera so as to 
complete the Foto carers as a rrerchandl sable camera. 




i 
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In support of the foregoing statement. Petitioner produced 
Exhibits A-0-1 and 2, Exhibits A-l through A-15, Exhibits A-16-1 
and 2, Exhibits A-17 through A-l9. Exhibits A-20-1 and 2, Exhibit 
A-21, Exhibit A-22, Exhibits A-23-1 and 2, Exhibits A-24-1 and 2 
Exhibits A-25-1 and 2, Exhibits A-26-1 ; nd 2, Exhibits A-27-1 and 
2, Exhibits A-23-1 and 2, Exhibits A-29-1 and 2, Exhibits A-30-1 
and 2, Exhibits A-31-1 and 2, Exhibits A-32-1 and 2, Exhibits 
A-33 In English and In Japanese, Exhibits A-34 through A-36, 
Exhibits A-37-1 ;nd 2, Exhibits A-38-1 and 2, Exhibits A-39-1 and 
2; and invoked the testimony* of Witnesses Keiji Takemoto, 

Shozo Takdhashl, Ryojl Fujlno, Uasao Mato, JCazutoshl Nalto and 
Mascto Kasai. Petitioner made clear its position that It admitted 
the execution of each of Exhibit B-l and Exhibit B-2. 


II. Respondent's Answer and Assertions against Petitioner's Assertions and 
Answer aforementioned. 


1. Respondent’s Answer to Petitioner's Claim. 

Respondent requested that an arbitration award should ba rendered 
to the following effect: 

(1) That the claim of Petitioner Is dismissed; and 

(2) That Petitioner pay to Respondent the expenses Incurred by Respondent 
In connection with this arbitration proceedings. 

2. Respondent's Answer to Petitioner's Ground for Petition. 

(1) Respondent admits that Petitioner Is a corporation as Petitioner 
asserts and that Respondent Is an American corporation as Petitioner 
asserts. 

(2) Respondent does not contest that Petitioner and Respondent 
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entered Into the Agreement on placing orders for and manufacturing 
and selling of, a certain type of cameras as Petitioner asserts; 

o 

that the date of coining Into effect of the Agreement was April 25, 

1960; that the Agreement contained es Its Article 12:00 a provision 
stipulating the final settlement of any and all disputes that 
may arise between th. parties out of or In relation to or In 
connection w<th the Agreement or breach thereof by arbitration to 
be held in Tokyo pursuant to the Arbitration Rules of The Japan 
Commercial Arbitration Association; and that the Agreement contained 
among others the provisions as Petitioner states In 1, (4), (a) 
through (e) of Petitioner's Claim and Evidences. Respondent, 
however, asserts that, in case Petitioner pay for repair of 
molds, etc. delivered by Petri, Respondent should have repaid up 
to a scan of US$10,000.90 to Petitioner and Petitioner should have 
borne any sum exceeding IJS$10,000.00. 

Respondent denies that Petitioner spent a sun In Jaoanese currency 
equivalent to US$6,413.28 in the repair of molds, etc. which 
Petitioner had received from Retrl by around the end of May, 1966; 
that Petitioner r.ewly manufactured the molds, dies, tools, Jigs, 
etc. which were all necessary for manufacturing Fcto camera In 
accordance with the Agreement and disbursed a sum In Japanese currency 
equivalent to US:.T?,C01.27; and that the sun of ¥2,266,265 Is the 
difference between trie sun which Petitioner paid for certain parts 
of Foto camera which Petitioner received from Petri by uround the 
end of May, 1966 and the Copal's Cost tf those parts according to 
the calculation Petitioner made. 
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(4) While Respondent admits that Respondent opened an Irrevocable 
letter of credit covering a certain amount for 19,300 sets of 
cameras and that Respondent did not open any other letter of 
credit in Petitioner's favor thereafter. Respondent contests 
that Petitioner visited the Respondent's office to request the 
latter to open a letter of credit and that, because of Respondent' 
failure to neet such request. Petitioner terminated the Agreement. 
Respondent further contests ttat Petitioner sustained dai.iaoes 
caused by the default mn tha psrt of Respondent amounting to a 
total sum of US$5R5 > S38.3£, 

(5) Rospcndcnt argues that Petitioner shall not be entitled to 
the damages as It enumerated In Petitioner's Request for 
Arbitration. 

r 

3. Respondent's Statement against Peilllcner's Ground for Petition (Plea) 

(1) There was an addenda to tne Agreement, which* staled tUt 
Respondent would open letters of credit in Tcllti sr/T 1 s fevor, 
three months before shipment. Therefore, tiij oMigrtlon of 
Petitioner to perform did not ripen until Respondent r v**nished 
Petitioner with letter of credit in accordance with the foregoing. 
Accordingly, even If Petitioner purchased any parts cr assembled 
any parts or cameras not covereu uy tne then existing letter of 
credit, there Is no cause on which Respondent is responsible for 
default In connection thereof. Any such purchase or assembly by 
Petitioner was at the risk of Petitioner, not at the risk of 
Respondent. The 19.300 cameras covered by the letter of credit 
opened by Respondent on May 2, 196G have been delivered to 




Respondent, and Petftlow/has been 

of those cameras. As a result Petttt "T ^ 
to recover f r ™ d * etltfoner Is not entitled 

" ~ l *" y ” pwses -«■ „ 

c cd ,n wrch * s,ns —- - ««,».* or 
Cr “’ ,nc,ud,n 5 such costs itemized In Item (,) , M , b) 

° f Par,9r * ph (s) <* ««w. Ground tor Petition L ' 

* ‘^ough 0 of Part Ilf „f p. tltl , (?»ra,r.ph, 

of Petitioner's Reguest for Arbitration) 
Moreover. sW» UM '* 

«• It 1. apparent that Petitioner uas In default 
n tie performance cf Its oblin»f< 
from 1 ,- , htl Igatlr.ns under the Agreement almost 

> nceptlon, Respondent could have ter- 
at an. terminated the Agreement 

an y time so that for 1 

W! At the risk Of Petitioner"" 0 " ^ °” mb ' y 

<?) ob ,:r ° f Pet,t ’ 0Wr ' S f *"“™ * - «*. contractu., 

or , outT ReSPC " d ' nt “ de5CHb<!d Res '»nden t on 

-eptember 6. ,g 66 | nfonMi Pet1tw ^ 

«u> d not proceed further under the Agreemnt until Respond.,, 

rCCC,VM Tr ™ Petitioner the entire 19,300 am. . 

Respondent had already paid h ’ * ° r wMch 

a,rca dy paid by means o* a lett.n 

temlnatlnn . tter of credit, thereby 

terminating th« Agreement because of the said k - 

by Petition.. a ‘"''“C' 1 ° f ,ts tprms ■ 

°"' r - Ac “«%1y. Petitioner Is not entitled . 
th * «<“« any expenses uhlch It M y h , ve , 

-r*. or assembling part , . 

“ r —* ■— 1*» 

gat lot* to Respondent. 
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(a) The Agreement states that provide Foto equipment and parts 
(as listed In the Agreement) were delivered to Petitioner 
b> May 25, 1966, Petitioner would deliver the said 75,000 
Foto camera according to the following schedule: 


June, 1966 

2,000 cameras 

July, 1966 

4,000 

August, 1966 

7,000 

September, 1966 

10,000 

October, 1966 

11,000 

November, 1966 

11,000 

December, 1966 

10,000 

January, 1967 

10,000 

February, 1967 

10,000 


75,000 cameras 

The Fo' equipment and parts were delivered to Petitioner by 
May 25, 1966 

(b) Petitioner fully failed to deliver the initial confirmed 
order of 75,000 cameras in accordance with the schedule set 
forth in the preceding paragraph. 

On June 20, 1966 Petitioner wrote to Respondent stating that 
the nunber of cameras shlppable during the month of June, 1966 
was estimated to be far lower than the number called for by the 
said delivery schedule. On June 30, 1966 Petitioner wrote to 
Respondent stating that Petitioner was shipping the first 200 
cameras on that date, that 300 additional cameras would be 
shipped within a few days of that date, and that Petitioner 
had developped a firm prospect for minimum production of 6,000 
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cameras In the month of July, 1966 end 9,600 cameras In the 
month of August, 1966, On July 4, 19C6 Petitioner wrote to 
Respondent stating that Petitioner would he able to ship 
15,000 cameras per month beginning In the month of September, 

1956. 

(c) Despite thes;. assurances by Petitioner, Respondent In fact 
rereived cameras only In accordance with the following schedule: 


June, 1966 0 

July, 1966 1,400 

August, 1966 ?,150 

September, 1966 6,000 

October, 1966 8,950 

Total 19,300 


As a result of Petitioner's said breach of the Agreement, 

Respondent sustained the following damages: 

(a) U.S.$2G,0GG as liquidated damages for late delivery of 19,300 

cameras; and Y\ 

(b) U.S.$70,000 in wasted advertising; and 

(c) U.S.$730,582 representing lost profit of U.S.$ 13.26 on each 
of the 55,700 cameras which were Included In the Initial 
confirmed order of 75,000 cameras and which were never delivered 
to Respondent by Petitioner; and 

(d) Interest on the said amounts at the rate of 6t per year for 
the period from January 1, 1967 to the date on which the said 
amounts nra fully paid; and 

(e) The entire costs incurred by Respondent in connection with 
this arbitration proceeding. 
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Respondent, therefore, submits the aforesaid damages In the 
preceding paragraph for Its offset In an equal amount to Petitioner' 
claim, even If the said claim Is partly permitted. 

Respondent's statement against Petitioner's statement In (3)of 2 

(a) Petitioner's statement that February, 1967 was “the agreed 
delivery time" of the entire 75,000 cameras Is wrong. 

In fact, the cameras were to be delivered In accordance 
with schedule set forth In Article 3.03 of the Agreement, end 
February 1967 was the time when the last delivery was to have 
been made. 

(b) The Agreement does not presupoose that the materials, which 
Respondent v.as required to deliver to Petitioner, were of any 
particular quality whatsoever. 

At the same time. Article 2.04 of the Agreement makes It 

abundantly clear that the parties recognized the possibility 

that some repair or replacement work would be necessary before 

the Foto equipment and parts could be used for raanufacturlnq 

cameras under the Agreement. The Agreement clearly obligated 

« 

Petitioner to meet the delivery schedule of Article 3.03 
regardless of any need fo.* re^lrs or replacements of th* 

Foto equipment. 

Moreovet , the delivery of adequate drawings, specifications 
or Inspection standards was not a condition on Petitioner's 
responsibility to meet the delivery schedule contained In 
Article 3.03 of the Agreement. Also, In connection with any 
necessary changes In specifications or drawings. Article 2.03 
of the Agreement contemplates the necessity of such changes 
and places on Petitioner the responsibility for making them. 
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(c) By no means did Respondent In any way agree to surrender 
or waive any rights which It may have had In connection with 
any delay In production of cameras on the part of Petitioner. 

(7) Respondent Informed M.A. Braun, Attorney for Respondent by 
cable dated March 31, 1970 that, upon Its application for the 
reorganization of Respondent, Respondent had received from 
the referee in bankruptcy an order of the reorganization court 
to the effect that the present arbitration proceedings shocid 
be stayed (Respondent's cable to Attorney Braun to the same effect 
was dated April 3, 1970). Attorney for Respondent has not 
appeared In the arbitration proceedings held thereafter for the 
reason that he received the court order to stay the present 
arbitration and he had been notified that, therefore, his 
representation of Respondent had been terminated, submitting 
before the arbitrators Respondent's cables each dated April 
7, April 7 and April 8, 1970 to the same effect. 

In support of the foregoing statement. Respondent produced Exhibit 

B-l and Exhibit B-2 and moved that A. A. Knopf and L. 0. Brown be 

never 

si/rcioned as witness. These witnesses, however, were produced and have 
not appeared In the arbitration proceedings. Respondent made clear 
its position that It denies Exhibit A-17 and it admits the rest of 
Petitioner's docunentary evidences. 


t/y 
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III. Arbitrators' Award 

1. Respondent stated In Its Answer dated July 31, 1968 against 
Petitioner's claim In this arbitral proceedings that Respondent 
has against Petitioner a counterclaim of Y334,800,000 and an 
Interest thereon plus arbitral expenses and that the said claim 
of Respondent should be approved as payable by Petitioner and 
further that Petitioner's claim should be set off by the said 
counterclaim of Respondent. 

The Japan Cocmerclal Arbitration Association requested 
Respondent to pay the administrative fee on the said counterclaim 
of Respondent but Respondent has failed to pay the fee Into the 
Arbitration Association by the closing of the hearing. 

We Arbitrators therefore have deliberated on the problem 
whether Respondent's such a counterclaim under such circumstances 
as seen In the above should be heard by the Arbitrators. The 
Commercial Arbitration Rules of the Arbitration Association 
contain no provisions to regard a claim of a party to the 
arbitration who does not pay the administrative fee as an Invalid 
claim or to the effect that a party to the arbitration not paying 
the administrative fee may bs thereby subjected to an unfavorable 
award. Therefore, It should be appropriate for the Arbitrators 
and It Is so held by us that the Arbitrators should hear and 




give their Judgement to such a claim of Respondent along with 
the hearing ana adjudication of Petitioner's claim. We shall 

review botn of the claims as alleged by both parties respectively 

as follows: 

Tho following facts .re not disputed between the parties; 
both Petitioner and Respondent are the corporations as alleged 
by Petitioner; they entered on April 25, 1966 Into an agreement 
wnereunder Petitioner manufactures and exports to the orders 
of Respondent cameras of certain type (hereinafter “Foto camera*) 
for sale by Respondent In the United States; the said aoreement 
contained such provisions as stated by Petitioner In its statement. 
Fam,te,i <3 1 (a/ through (e); Respondenc opened on May 2, 1S66 
an Irrevocable letter of credit for the initial payment under the 
said agreen ont of $255,918 covering the price for 15.300 sets 
°f Foto camera; however, thereafter the Second or any further 
Otters of credit were never opened; Petitioner and Respondent 
agree. In the agreement, on the shipment schedule of the finished 
Foto camera as follows: Namely, 2,000 sets in June, 1966, 4,000 
sets in July, 1966, 7,000 sets In August, 1966, 10,000 sets In 
September, 1966, 11,000 sets In October. 1966, 11,000 sets In 
November, 1966, 10,000 sets in December, 1966, 10,000 sets In January, 
1967 and 10,000 sets In February. 16/67, total 75,000 sets; however, 
tne del ; v’ry was not made so smoothly as was above scheduled out 
only 19,300 sets were delivered from Petitioner to Respondent by 
the end of October, 1966. 
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Respondent's orders for the manufacture and delivery of 
Foto camera had originally been placed by Respondent with Petri 
Camera Co., Ltd. which is a third party outslae of the arbi¬ 
tration (hereinafter "Petri") but the manufacture and delivery 
did not go on according to the scheduled plan and Respondent 
having been dissatisfied with the situation terminated the agree¬ 
ment with Petri before the agreement, at Issue before his arbi¬ 
tration (hereinafter "Original Agreement") was entered between 
Respondent and Petitioner substituting Petitioner as manufacturer 
and seller for Petri, at which time negotiations were held be¬ 
tween the representatives of both parties arriving at an agreement 
that Petitioner take delivery from former contractor Petri of 
parts of cameras, molds, tools, dies. Jigs, etc., which Petri then 
had In its possession, required for the manufacture of cameras to 
the order of Respondent at such terms and conditions as both 
parties then agreed upon. The molds, tools, dies, jigs, etc. 
that Petitioner received from Petri according to the agreement 
were, however, very much inferior In quality and In thler 
conditions and much had to be done by Petitioner In the repair 
and Improvement to them. Not only that but also the delivery 
of them to Petitioner took unexpectedly much time. Due to such 
circumstances, shipment to Respondent of cameras for Petitioner 
was unable to perform In accordance with what had been agreed 
upon between tne parties and the delivery of cameras to 
Respondent became a little delayed gradually. On the part of 
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Petitioner, however, at each time, notice was giver, to Respondent 
In writing setting forth In details the reason for delay In the 
delivery as well as the quantity of cameras that Petitioner 
expected to be able to deliver to Respondent so as t«j ieep Re¬ 
spondent informed of a id to get him to understand the development. 
Also, Petitioner kept in contact with and got approval of 
Kazutoslil h'alto, who was charged by Respondent to be responsible 
for the quality control jf cameras to be manufactured In Japan 
and for supervising the delivery of cameras In accordance with 
the scheduled plan of delivery. The Original Agreement between 
Petitioner and Respondent called for delivery of 75,000 sets 
of Foto camera according to the orders of Respondent not later 
than the end of February, 1967 and should Petitioner be In default 
In deliverying the said quantity by the said time. Petitioner 
was to be held responsible for the non-performance of Its obli¬ 
gations but the penalty to be Imposed upon Petitioner ir. such 
an event was agreed upon to the- extent of $4. 00 per set and 
maximum $20,000. The situations being found as have been such. 
Petitioner cannot be said to have been In default In performing 
1ts contractual obligations in whatever sense It may be. 

The above facts arc all found true by Exhibits A-0-1 
end A-l and testimonies of Witness KeiJI Takemeto and Witness 
Kazuioshl Kalto. 



Against Petitioner's above contention. Respondent argues 
stating that Petitioner did not carry out shipments of cameras 
In accordance with the terra on* the Original Agreement which 
stipulated the delivery tl.ne ar.d numbers of sets of cameras to be 
delivered every month during 0. o, 1566 and February, 1967 and 
In spite of Respondent's request wide In accordance with the said 
agreed schedule of shipment for the delivery ct cameras. Further¬ 
more, Petitioner later informed Respondent of the change to the 
shipment schedule by advising Respondent of the changed numbers 
of sets of cameras to be shipped by stating that the changed 
schedule was surer and more realistic than before the change hut 
again Petitioner did not perform the shipment under the revised 
schedule of his own. The total number of cameras delivered by 
Petitioner to Respondent until October 31, 1966 was merely 
19,300 sets and no further delivery was ever made. TMs Is a 
clearcut violation ty Petitioner of the contractual obligations 
on Its part to be performed. Petitioner cannot he Justified 
In asserting that Respondent be responsible for breach of contract 
and for the compensation of damage Inasmuch as It is Petitioner 
who is in default which Petitioner sets aside. Respondent made Its 
Intention clear to Petitioner by a written notice advising that 
no further letters of credit for the shipment o' the remainder 
of the cameras would bo established on behalf of Petitioner until 
Petitioner completed delivery of cameras equivalent to the full 
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amount of the letter of credit already opened, and Respondent gave 
Petitioner on September 6, 1966 a notice to terminate the agree¬ 
ment on the ground of the breach thereof that Petitioner had com¬ 
mitted by that time. Therefore, Respondent should be relieved of 
any of Its obligations even assuming arguendo that Respondent 
might have been responsible for iton-perfomance of the agreement 
after the said notice of termination of the agreement. 

The fact that Respondent gave Petitioner a written notice 
of Intention to terminate the agreement. Is alleged by Respondent 
but is not established by Exhibit B-l which Respondent submitted 
before us, but ever. If the said fact had been proved it would be 
alone Insufficient to establish that Petitioner was In fact In 
default of performance of Its obligations under the Original 
Agreement. Instead, It is found or. the basis of Exhibit A-0-1 
and A-0-2, testimonies of Witness KelJI Takemoto and Witness 
Kazutoshi Naito, referred to above , that the delivery to Petitioner 
from. Petri of tools, Jiqs ano parts of cameras, all indispensable 
for the manufacture of cameras under the agreement, was delayed 
due to various unavoidable reasons; causes for the delay In the 
delivery were those which were far different from what Petitioner 
had Leen told about by Respondent In the beginning; mar.y of them 
required either much troublesome repair work to be dene or to be 
pr-ocured anew, all of which contributed to tie Inevitable delay 
In the shipping schedule originally made. However, Petitioner 
did advise Respondent in writing of such problem at each time 
when It took place so that Respondent would understand the events 
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that took place and Respondent made no specific protest to the delay 
In the shipment; Petitioner also sent detailed reports in writing 
describing the repair work done, the purchases additionally made 
and the expenses required there f or both to Respondent and to 
Kazutoshi Nalto, designated agent of Respondent and obtained his 
approval of the necessary expenses so disbursed as well as of the 
above stated situations as they developed; therefore, the said 
delay should not be held as having constituted any non-performance 
by Petitioner of its obligations but. Instead, If 75,000 sets of 
cameras could be delivered not later than the end of February, 

1967 as provided for In the Original Agreement, that was all that 
Petitioner had to do and It should be fair to hold that Petitioner’s 
obligation to effect the shipments precisely In conformity to the 
shipment schedule earlier than the end of February, 1967 was not 
stipulated strictly In the Original Agreement. 

These circumstances are established by Exhibits A-0-1 and 
A-0-2, testimonies of Witnesses Keljl Takemoto and Kazutoshi Nalto. 
Exhibit A-0-2 further shows that Respondent was, under the Original 
Agreement, obligated during through the entire period of the said 
agreement to open on bahalf of Petitioner Irrevocable letters of 
credit payable 150 days after sight always three months prior to 
the scheduled shipment day In an amount equivalent to the price 
of the sets of cameras manufactured and shipped by Petitioner, 
which leads us to a conclusion that in the event Respondent does 
not observe its said obligation Petitioner was not obligated to 
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ship cameras to Respondent in excess of the quantity that should 
Le shipped under the letter of credit then already opened by 
Respondent. Eut the situation that actually turned out to be 
the case was that Petitioner requested Respondent to Inroedlately 
open letters of credit so that Petitioner could rake shipments 
of cameras wnich Petitioner continued to manufacture but Respondent 
did not open the letters of credit In compliance with Petitioner's 
request and Petitioner cancelled the Original Agreement for that 
reason, which cancellation of the agreement b.y Petitioner should 
be said to have been just end proper for It to do. 

In so far as the cancellation by Petitioner of the agreement 
was because of Respondent's failure to perform Its obligation, 
as def.ionstrated In the foregoing, these cameras which Petitioner 
had already wianufa-.tured or wnich had already been In process 
for the manufacture as at the time of the cancellation of the 
agreement should be said to have teen the products or prcducts-to-be 
that should be delivered to and accepted by Respondent under the 
Original Agreement and Petitioner having teen entitled to the 
payment by Respouuent for the products should be entitled to 
claim compensation cf damage sustained by the nonperformance 
by Respondent of Its CDlIqatlcn. 

lurtheroore, inasmuch as Respondent was under obligation 
to take and accept delivery 75,COO sets cf cameras by the end 
of February, 1567, It naturally follows that It was nothing but 
Petitioner's obligation to make necessary preparation by every 
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possible precaution for the nanufactme end delivery In full of 
earner's In the quantity and by the delivery date respectively 
agreed upon and further that, accordingly, should Petitioner's 
such preparation for the manufacture and delivery have to be 
stopped due to the cancellation of the agreement because of 
Respondent's non-performance, Petitioner should be said to have 
suffered damage equal to the price of the products already manu¬ 
factured and half-manufactured by tne time of the cancellation 
of the agreement, which price should Include Petitioner's reasonably 
obtainable profit. Not only that, but those parts that were not 
yet processed for ramtf*:tur1ng cameras should, as far as they 
were the parts necessary for the manufacture of cameras, result 
in the loss nl Petitioner unless they could he used for some other 
purreses. Pith respect to those cameras cthei that Petitioner 
could have sold and delivered to Respondent than the manufactured 
and half-rarufeclured ores referred to above. Respondent should 
he responsible for compensating damage caused to Petitioner by 
inability to sell the same to Respondent due to cancellation of 
the agreement. 

5. As we have seen In the above, the agreement, between the 
parties had stipulated the shipment dates and the number of the 
sets of camera to be shipped, but the said shipment dites and the 
number of the sets of camera were so arranged between the parties 
on an assumption that matters that had been .anticipated by both 
parties as to the time required by Petitioner for the preparation 

j > 
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before commencing the manufacture of cameras and as to the details 
of the preparation would move onward smoothly whereas various 
kinds of the Instruments and the parts etc. necessary for the 
manufacture of cameras of which Petitioner took delivery from 
Respondent's former contractor Petri were found, upon taking 
delivery, to have been either of such defective nature that 
cou!u rot be thought of or cf unexpected difficulties arising 
a no the coenmencenent of the manufactu-e delayed the sequence ot 
w) Ich « rif. oolay in the \hipiiu»i;ts scheduled In the neqlnnlng. 

let ( ' sen*, froi" i n .tier er to Respondent (ExM it V6, 

/-7 and t '• hrough A-14) coupled with the testimonies of the 
h'r* losses foijt lakemoto, .hozo Taka.iasM and Kazutoshl Malto) 
clearly Indicate that the ibove finding Is aP tu*e ar.d correct. 
Respondent. ha 1 ; rnised no objection or protect to the sa i delay 
In the shipments hut instead Respondent rather approved It though 
It might have ^elt dissatisfied. 

Or *r;r part of Petitioner, though there being irore or less 
a 0 dr/, Petitioner was not only gradually catchlm; up the initial 
s 1 edul*? cf the shipments hut was equipped ready for e delivery 
cf non quantity than originally scheduled. Sue havin'; >een 
the case, letters of credli shoulJ have been upened by Respondent 
thn i w.uiths m advance and in the sums sufficient to cover the 
quantity to be shipped one shipment after one shipment 
Petitioner should be said right in having requested Respondent 
to of - the letters of credit and Respondent's notice unilaterally 
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given on Respondent's own volition to Petitioner advising that 
no further letters of credit would be opened until total quantity 
of cameras fully corresponding to the sun that appeared on the 
letter of credit already opened cannot be said to have been the 
proper exei ise of his lawful right under the agreement. 
Petitioner's additional request for the opening of the letters 
of credit and cancellaticn of the agreement doe to Respondent's 
non-compliance thereto should both be said to have been just 
and of reasons. 

Therefore, Respondent Is liable, It is so found and held, 
for compensating damage caused to Petitioner as a result of the 
agreement having been cancelled due to Respondent's non-performance 
of Its obligations thereunder. Exhibits A-C-2 and A-18 through 
A-22 provides ground to make stove finding of facts. 

Now then what sum or sums Petitioner should be entitled 
to claim payment from Respondent as damage and as to what item 
or items will be reviewed in the following: 

1) Petitioner had received from Petri delivery of instruments 
necessary for the manufacture of cameras, such as, molds, dies, 
tools and jigs, etc., which were, however, all of extrenoly 
inferior quality and unusable without repair and Petitioner made 
necessary repair to these instruments at the cost equivalent to 
$0,413.28 which is one 11 cm Petitioner demands Respondent to pay. 

By Exhibit A-Q-l, which is the Original Agreement and Exhibits 
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A-2, A-o, A-7-1 and 2, /-2u j and 2, wt tr< ?nK ;t aw oprlate for 
us t) rC-tognizs thtl twj 6 Lruncn - r ■ dvl a expenses 

Petitioner disbursed ir. making e up to 

the &Dcunt as *11 » kJ tha mdent should be 

hfcid responsible under the Original Agi .••, 0 f 

the expenses. 

Respondent suites that th< ground an t the »/- 

Penses as alleged by Petitlc ler are totally do led 
Respondent submitted no cou ... 
argument in Lins rtgirti cu t=os <. t ;.r,r, 

(2) In addition to the molds, tools. Jigs, etc. that Petitioner 
stator, that ’t received froi rement 

and made necessary repaid er to use them for the 

manufacture of cameras, Petltl net had to make a. net 

and other Instruments anew < t e ue for - of 

75,000 sets of cameras ndr • ler ar ,ose «cly 

made machines and inst s cost • to 

J32,881.27 and that Respondent pi , to Petitioner. 

Jn support of the said statement. Petitioner ',ui>Mltt*»d 
Exhibits A - 33-1 through b, A • 0, A i i jo ?. rod t ■< t stlmony of 
Witness Sho?o Takahashl. Respondent thou • etlt loner's 

allegation Is totally denied suUr.it-ed no ryldenc • at all to support 
Its argument arid ae that tht- sum which Petitioner 

stated in its above contention Id be borne and payable to 
Petitioner by Respondent in its en'.inst/. 

"(/ 
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(3) Petitioner further states that It paid Y13,487,702 to Petri 
for the parts of cameras that Petri had for the purpose of using 
to manufacture cameras, which Petitioner received delivery fro* 

Petri until the end of May, 1966 and that those parts being 

VI6,231,137 ct Petitioner's own cos' price, Respondent Is re¬ 
sponsible under the agreement to bear and pay the difference 
of V?,256,565 cr *6,268.24 to Petitioner. 

In support cf Its said statement. Petitioner submitted 
Exhibits A-36, A-37-1 and ?, A- 38-1 and 2 and the testimony of 
Ultness Shore T3k«hashi. A* tc this part of Petitioner’s 
statement Respondent though denying it In toto, submitted no 
counter-proof at all. It is held that the sun alleged by 
Petitioner In the above statement should also be bnrne and 
payable by Respondent to Petitinn*>r. 

(4) Petitioner contends in the ne*c place that, with Its 
Intention to fulfil Its obligation under the Original Agree¬ 
ment to supply Respondent v.’lth 75,000 sets cf cameras before 

the erd of Fcbru’ry, 1967, n etiticr;r c* ufacLurta cr procured by 
purcb»«e before t* "* Origin*! Agre- art was Cancelled on December 
29, 1966, connlrtf-* ctrr^rns, ‘‘alf-nvjnvfactured ct and 
materials •••Mrh t>r*ur+r- A In i.otai to MO?,639.^j). The cameras 
were t>e ones of the rpeclal typo to the order of respondent 
end the fllr* An h- 1 us < ' J for the rawer*, s mri f.lso special f1V« t 
due to which th« camcrcs v>-:re urable to use for other purposes 
or to resell and accordingly tba said M92,b33.L0 the breakdowns 

o 

r 

N 
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thereof being as follows is the damage caused to Petitioner by 
Respondent's non-performance: Price of 12,203 sets of the completed 
camrror. was <1C2,B72.5B (at $13.20 per set which Is the sale 
price to Respondent including Petitioner's 15X sales profit), 
processed parts $311,637.30 at Petitioner's c ,st price and nate- 
rlals $18,C28.7?_ at the said cost price. 

Exhibits A-33-1 through d ai.d the testimonies of witnesses 
Shore Takahashl and Ryojl Fujino were referred to by Petitioner 
as proofs supporting its said contention. Regarding this point 
again, Respondent denies the aliened ground and the alleged 
amount of damage hut no counter-evloenr.e was suLrltted by Re¬ 
spondent. We arbitrators should and accordingly do approve the 
sum alleged by Petitioner as the sum of the dak^age respondent 
nust compensate for Petitioner. 

) Petitioner states that Petitioner concluded an agreement 
to deliver by the end of February, 19G7 the confirmed order of 
75,000 sets of cameras from Respondent under the Original Agreement; 
that, as a result of the Original Agreement having been cancelled 
at the end of December, 1%6 in the way of Its performance and in 
the way of preparation for ts performance, iue to Respondent's 
non-performance of Its obligations thereunder, 43,415 sets, the 
balance of 75,000 sets less 19.300 sets already delivered and less 
2,283 sets completed by the time of the cancellation of the Original 
Agreement, being under Petitioner's custoday, had become undellverabl 
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to Respondent; that, accordingly, Petitioner could not make profit 
of $1. 939 per set which Is 15X of tne unit price SI3.26, totaling 
S86,356.41_ for 43,417 sets: that Petitioner demands Respondent 
to pay the said sum of $06,356.41 as the damages sustained by 
Petitioner felly due to Respondent's defalut aLovericn :ior.ed. 

In support of the said statement. Petitioner submitted the 
testimony of Witness Rvojl Fujino. Respondent though denying 
this part of Petitioner's statement submitted no proof at all. 

It Is generally allowed that a merchant Includes a reasonable 
profit In his sales price and accordingly we hold that the 15% 
profit In the sales of Foto canera asserted by Petitioner Is not 
unreasonable. In addition to that. Respondent, submitted no argu¬ 
ment, nor proof as to whether the said profit Is reasonable or not. 
Ttierefore, It should be appropriate that v.'e Arbitrators do approve 
the said sum as the damage caused to Petitioner by Respondent's 
default. 

Petitioner asserts that Petitioner continued to hold the completed 
cameras, processed parts and materials referred to in (4) of 6 
since the date Respondent stated in Its letter of September 6, 1966 
that It would not proceed further until It received all the Cameras 
covered by Its current Letter of Credit (see Exhibit 0-1); that 
Petitioner stored them In the warehouse of Sekonlc Co., Ltd., a 
third party to the present arbitration, which Petitioner rented 
at the storage charge of *2,500 per tsubo per month and that the 
said storage charge paid by Petitioner to the said warehouse owner 
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for 4 months from October, 1906 until the end of January, 1967 
amounted to ¥1,450,600 ($4,043.33). 

Exhibits A-39-1 anc 2 and the testimony of Witness Yoshlo Mato 
were referred to by Petitioner as proof supporting Its said con¬ 
tention. Even with these prooves, however. It Is not held that 
the said fact and .he said derailed amount have sufficiency been 
proved. We Arbitrator.aico.'dlngly, do not approve the sin 
alleged by Petitioner as the damages. 

7) Petitioner next states that Its President Masato Kasai and 
one other of Petitioner company, Utada, visited New York to discuss 
the natter for making Respondent perform Its obligation and the 
travel and staying expenses of total $3, COO Is also another Item 
of the damage caused to Petitioner by Respondent. However, the 
said travel Is not what Petitioner was ever entitled to do nor 
are they what is necessary and indispensable for Petitioner to 
do. There Is no reason why I’espordcnt should be held liable for 
compensating the said expenses to Petitioner. Petitioner's claim 
e c lo this Item Is disallowed. 

Therefore, Petitioner's claim is found to be of qrounds and 
reason to the extent of the total of the sums emnerated In (1) 
through (5) above, namely, $624,457.B0 and an additional damage 
caused by the delayed payment of the said total .mount at the 
rate of 6 % per annum as computed as froir. January 1, 1967 until the 
time when the said total amount will have been ful 1 paid. Respondent 
shall be held responsible for paying the saaie to Petitioner. 
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7. We may add to the above a few remarks as follows: 

Respondent submitted before us a telegram and a letter re¬ 
spectively to the effect that Respondent has filed with the U.S. 
District Court, Eastern District of New York, U. S. A. an application 
for the reorganization of the corporation and received recommendation 
from the referee in bankruptcy that the present arbitration proceed. 
Ings should be stayed and rlso tnat court's order to the same effect 
,ias been issued. However, Respondent has made no particular statement 
or contention as to how the present arbitration proceedings should 
legally be disposed of. 

It Is the opinion of the Arbitrators that the presnet arbitration 
proceedings should be held pursuant to the Commercial Arbitration 
Rules of toe Japan Commercial Arbitration Association, as to which 
point both parties here:o have stated that they both share the sane 
views with us, and that the present proceedings are held In Japan and 
that, accordingly, the court proceedings Involving Respondent bpfore 
the U.S. District Court, Eastern Dlsctrlct of flew York, U.S.A. should 
not affect the present arbitration In any manner whatsoever. We 
Arbitrators are also of the opinion that there Is no need for us to 
mention anything on the problem that what force and effect should 
our award to the present arbitration case have upon the said court 
case involving Respondent and that we should not do so. 



Upon deliberation on the reasons above-stated, the majority of 

t!iG Arb,Lratcrs Petitioner's claim to the extent as Indicated 

In the Text of the Award and the arbitration expenses shall be by 
application of the Comerclal Arbitration Rules allocated and borne 
by both parties also as shown In the Text of the Award, and Arbitrator 
George A. Furness expresses the following opinion: 

Ho regrets that he feels that he must file a separate opinion 
since he does not agree with the majority of the Arbitrators 
that Petitioner's claim should be allowed in the amount of 
$624,457.80 (equivalent to *224.804,808) nor that the award 
should be for that amount. He Is of the opinion that the 
claim of Petitioner for loss of profit In the amount of $80,356.41 
should not be allowed so that Petitioner's claim should be 
allowed only In the amount of $537,928.33 (equivalent to 
VI93,6f>4.193) together with Interest thereon at the rate of 62 
per annum from January 1. 1967 until paid in full. He agrees that 
for the 12,263 completed cameras Petitioner should be entitled 
to $162,872.50 that Is $13.26 per set because that was the price 
which Respondent anreed to pay, but that would be true whether 
Petitioner would have made a profit of 15X, a greater or less 
profit, or no profit or even a loss on Its sale to Respondent. 

But, to entitle Petitioner to a 15% profit on the cameras which 
Petitioner did not produce, he Is of the opinion that Petitioner 
would be required to show by evidence that there was a 15% differ¬ 
ence between Its cost cf producing a set and the unit sales price 
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of $13.26 as a basis of Its claim that It lost a profit of $86,366.41 
on the 43,417 sets which it did not complete. He found no evidence 
of such difference In the testimony of the witness Fujir.o, the 
testimony of any other witness, nor In Lxt.lL 1 ts A-39-1 and 2 nor 
in inoth?r fxhi'clt In fact he found ro evidence of Petitioner's 
cost ir producing a set and. In his opinion, such evidence was 
re'/.fired to previ such loss of prefit. 

Finally, while !.e agrees that the arbitral tc*i expenses are 
h,( (c .ulvulcnt to Y2,397,040), he does net eqree tnat 
s pendent should tear 20'd thereof end Petitioner only 107 thereof. 

H Is ef the opinion that Respondent should bear 70:' of such expense* 
u'td * cLltioner 3C% thereof, on the condition tLat should Petitioner 
pay on Respondent’s behalf any of the portion wh.ch should ie 
borne l.y Respondent, Petitioner uliall be entitled to drrond that 
fU-sf r.cVnt rtna/ such portion to Petitioner. 

September 1C, 1970 

The Commercial Arbitration Tribunal 
of The Japan Commercial Arbitration Associate 

Art It rater 

Arbiirator 

Arbitrator 
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Debtors Objections to Allowance of Claim 

UNITED STATES DISTRICT COURT 
Easter., District of New York 


No. 70 B 209 


[Same Title] 

Sir: 

Please take notice that the debtor objects to the allow¬ 
ance of claim (No. 204) filed by Copal Co., Limited in the 
sum of $624,457.80 on the ground that the debtor is not 
indebted to the claimant in any amount and on the contrary 
the claimant is indebted to the debtor in an amount up¬ 
wards of $1,000,000.00 i the exact amount to be established 
by the debtor) by reason of the breach of contract which had 
been entered into with the claimant on April 25, 1966, in 
that the claimant delivered defective cameras, contrary to 
the provisions of the said agreement, representations and 
warranties. 


Counterclaim 

Debtor sustained damages in an amount of upwards of 
$1,000,000.00 for monies extended and loss of profits by 
reason of cancellation of sales, all resulting from the acts 
and conduct of the claimant, breaching a certain contract 
dated April 25, 1966 and delivering defective cameras. 

Wherefore, debtor respectfully prays that he claim of 
(opal Co., Limited be disallowed and damages awarded to 
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Debtors Objections to Allowance of Claim 

the debtor for the loss sustained by reason of the breach of 
contract. 

Please take further notice, that a hearing of the 
objection to the claim herein and the debtor’s counterclaim 
will be heard before Hon. Sherman D. Warner, Referee in 
Bankruptcy, on the 20th day of July, 1971 at 10:30 A.M. 

Dated: July 8, 1971 

/s/ Louis P. Rosenberg 
Louis P. Rosenberg 
Attorney for Debtor 
16 Court Street 
Brooklyn, New York 11241 
Tel: 855-6840 

To: 

Whitman & Ransom, Esqs. 

522 Fifth Avenue 
New York, New York 
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; PPLARANCLb : (cent' c..) 

V/i'ITMAh RANSOM, KSQS., 

Attorneys for the Copel Co., Lto. , 
Claimant, 
jc 2 Fifth Avenue 
1 ; r -v> yerk , Nf-w York 

iiy • ULCALL CAMl’bELL liROWd, LO . , of Cou 


(Vh-n followed ?.n extended discussion.) 

TdL RC TEHEE: This is an “vider.ci~ rv 
anarina called for th*-’ purpose of su;iol*. -.nt 
i: q t.ii-• records cn the issues before no with 
reference c furt.ner evidence as to • /h-1 
t r&nnpireh subsequent to the delivery cf :» 

truer u.on tae Conn^rciel Arbitration 
Tribunal of Japan. 

Appearing in tnar. reqerei are Louis r. 

P's t.d‘ re: for the jobtrr in Possession, end 
in opposition Whitman u Ransom. bv pu<i lu 

1 n.ppeli ijrcv/n. 

'ient.ionen, you may proceed wita any 
" r P rn '-r ./ i*-p anv t •‘.stin-vny which veu fa-1 
will .j‘ .» rtinent tr tais issue. 

‘.P. iJROi.’.j, If the Court please, there 
"axt.n pursuant to notice a deposition cf 
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Mr. iiat.tori, the tribunal clf-rk r.f ♦'h- j Japan 
Cnr.rv rcic 1 Arbitration Association, r b- ori¬ 
ginal rape :f vhic.i was s»nt t.c. you by Mr. 

Vs L an? , /'lien -tan sent tc you l>v th® on- ri 
Vic*' Consul of Tokyo b a fore when tne 
d* • o s i t i ~ n was *-anen . 

I h.- vv sunnlied Your Honor with a t rsr s 
eript taken iron our copy cf that tap--. 1 
v/-*ulo ID:, to mark it tor identification a * 
tnis fii 

T ib 'tiFiiPlilJ: bill ''-u uascri.j - : it t 
th CMur* pf 'r.rtc-r, pi as ' ? 

' I!<. ,:POW .. Vs, Ycur u:rrr. Would y u 
» 1 nark far iu-r.* - i f icaticn a dccuivn r *- c o • 

nistinn -f sc-v n nan~>s, !>«■? ; no -na caviar, 
in mis action and the title of "hxar/'ination 
:»* f • r- Trial ~ f Hiroshi Uattcri . " as Cl*ii 
o* ’s bxnibi* l for iuer.fi r icatio>n. 

(W position cf liiroshi Ilatt - ri c nsis* 
ir.ij of s ven payos, r-furred to abav , nark'..: 
Cl r inanf ’ s kxhibit 1 f or Iuentiflost ion 
i > 7 i , J.J.Y.) 

bl’O lUt I n' v til* t Clur-r.f's ,x 
nibif ! for lew notification n ?w b in*r . .a 

- J- 


? 
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before that tribune 1 in th arbi^rati-.n u 
“'•/ r. t-.n - uf-bter ar.u tlu Plaintiff. 

iiii. ' .. ’LL And l^t - t.ti*! racon. vici 
* 1 ’* tn--' fr- in fn Jap;n« s*- iano as.w 
. <■ ’tow;i: That is crrr n ct, Yo jr .-nor 
. r ’i>f?Lr. jjUPO: <0 o:> j cti 'r.. i' '•* j» 

»* r. ? * > 1 • ■* “• s * * 

L;:i'LJ:..L • Th'n, wiJ.J - r<- 

c iv"f. *.rd nar; oc. ir. *vib«*r.c’. 

6 

(:■ translation ~f t.i< ir .• ; 

•* ^ "‘1 fl ■ * • uv-rcio 1 Arbitrr ti'r. r.usr cia^i: 

- b t:»ir Vitii Ci;r 11 fif-c. c^py z f i :ir. it n or- • 

> r u uv *‘.i Japan Ccrjr^rciel Amitr tier. 

1 o soci a * i an of tn* hearing l)otw r *nn *.i . jnut.-': 

- r - u Plaintiff, r«^fnrr>-u to ;u.:v , recnv 

in *■• vi>J nee end rnerb-ad Claimant's Lxhibifs 

2 '• 2 ‘- 5 ' J ‘ c ' A -l) and 2--L, 3-d-73, j.j.y.) 

. aPO’./d: i wculu lit*, to coil ’’r. 
to th«- stand, pl-.osa. 

- . I'.OiJLiMiLHO: What is tne ourr " 3 ' rf 
callinp him as a witness? riayb® I will 
s«-i..ulcr* f that. 

!*. .J )W»i: 1 want him to testify with 

r . ct to Japanese law. 


O 
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KdbidJuhBfj; Y' u want hin tc testify 
witn r- T.)-c;t 1c Jat)?.n°se law? 

1 . ' <OWi;; Yr*j, that is correct, 

ii . " well, l»t me put ry u-cu 

r. .-n-ary { - r first, md then you n y j 

i a ad . 

1 am going tc object t - it, 

>1 ’ narl. it for itestification. 

:J; - 1 Ji.RC,: yes. if Your honor 
"< ■ , -fi rn was filed with the Court the 

in+ irroq?.t.ories wnich w»r-_ server 
L * ’ '• i'-'.ia- 1 a. araun, Lsq. , cf t.n* fir;, 

<,ra r , . rriy •. u lioashi, attorneys rap re 

ntiiiM ; --cc.urtne in the arbitration pro - 
C‘ ' u ' nqs. 


- ‘ 1 f-nt cf. to the statement fun* 


c: un - 


•*' i is if iiv 


s; 'r.n s - 


obj'ct tc t ie introduction -f 
-he interrogatories, I wruU 


~ cun;tit tc trie (Tour 4- a copy of a i tt-. 
which I at:dressed to the firm of Whitman i, 

ri dune j, 1972, the reply ther-*-a b\- 

• firm dateu Jun-- 20th, 1972, ny reply tc 

* 1 - 1 r noted July b, 1972, the Debtor's 
untie - 4 tab .- interrogatories of Michael A. 

o- 
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Braun dated July 3, 13 72 


a copy ci which was 


served upon the firr. cf './hitman i hansom, and 
the fact, Your Honor, that at no tim' did »ny- 
cn from t.irt office question tne right of fn 


\ 


d-.btor to proceed by way of interrogatories. 

As a matter cf fact, If Your Honor plotse 
in the letter by Whitman &. Ransom dated Jun° 
20t.n, 1 b 7 2 it wss ev r -n suggested that I do 
sc. by way o f ' interrogatories.- 

MR. LHOW.d: (Interposing) I ai scrry, 
cut l believe that tnat misstates tiie 1* tt.er, 
Mr. hcs'nberg. 

MR. ROSEHBERG: It says, 'I fail to sd} 
why you would not prefer to tale Mr. ..raun's 
deposition in Japan." 

I suumit, Your Honor, that if the rul-.-s 
dr no* • rovid r - for tnat, tiiat couns-'l has 
waiveci objections tc the introduction cf 
tii^se in *■«. rrcgatories. *pjy I exnioit. tc Your 
honor « 11 of these letters which I an qcir.a 
*" introduce into evidence (handing papers to 

t , P. :f- r •••>) ? 


Vhb i HPi’.RLl. . Th~ rnly condition tnat is 
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cf 'ir. ireun's deposition. 

! . lii*'V.rj. no youmean j_ tl t.u- answers t 
*• i-. so called in*- f .rrcgrtcri*' s, Your lienor? 

V!!I. IdPLiLi. : Y«. s . .ir. Willi-on Kanr 

from your o <r fic e : indicates *-hat in the las*- 
•)= ragr i.>a cf a 1*. *‘tcr data a June 2 0th, 117d , 
tnah th'- only ^b-jcction vr ulc be 3s to th* - 
■.ccur.'.cy of tne crnt^nt r- the intarrogatar • 
ies. 

Th r- F; r "ns to )>• hi oar --nent lied 
out that lis b* tiie procedure to b- iollow 
bHOUb: Jell now, if Your donor 

pl 2 s r s, ^,i~t o*- 1 tenant i i to th effect t.i.i 
if tii- statements ar r accuret* , w r will <.o 
•'uj'.ct t *\-iat . \! n hav r r-'viewed th" ons 

rs to *oi . int*=Trooat.cri°s, ar:u to n::.~ *»:. 
nt * h ” (.if f r r r* r> **h- r-inut :s r.r.u cc; r 
irgly, w are ~i< i .ct .inn t *» ‘*n~t.. 

Ti.P ' H’Ll'JJi. T'n°P , your basis * * t - 
i cti-o-r. ti o chanc'd. 

1 . jijowu ■ .ic. sir. iur ;>asis o 1 to- 

j-ctior I s *s not chanaeu. ai »asis f .. 

criT. .0 t.iat t.i~ receipt ir vid-r.c in 
-.iis nr*c'*odino of * hos» *nsw«rs *s •• v:u • nc 
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or fac^s stateu there in is hearsay, and n~t 
v/i«"hir ai.y ~ £ the ’sanctions, ana ny tire * * 
j -,c': tc it according *-o Rul-i i3 in e *- tin 
* ir.tr. the.-- ar^- nut into evidence, an- not he- 
f ore that . 


Tf he is sprvin j interroqatori°s on some- 
bcdy, how can I object to it? They are net 
b r ir.'j served ~n me. Pule J 3 says t.iat I 
ensw r or object to interronatori -s served, 
r n . 


i'ul 3 J says vsu can dr. i«-. but th v 
Jb t c*- the ruins of evictenc-' . v.iis 
h-.tTT* :>'/ hr-. ;riun is irresay, i < Ycur 
. . 1- s - . 

'< *ib 'tl.KI ’Kb* 1 uonct frankly s ° t.i 
r, r •: r .1 mifioanc- . f whether tins- inl--r- 
• • •. : ri s no in 4 - «viu nee or nr:. 


>)s:.:iiJKr*/t: i jus 4 - want 


kr: 


in 


. rrun's reaper.! r 
;cu';t ; r inconsistent vi**h •/not you -*r 
':'' in ..-1 . 


PLj’L ‘Kb: lb 
is ■ yinq that th» 
r :tur o f Ik arnav 


is not s-vina tna*-. 

t 

interr ■ tries ir* in 
~rd as to 4 -h=\t I think 
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:i is c rr :ct. Vr.u c;nn:.c cress ax/inine xn 
1 rrcfj' - *. ri s . 

’!■ . : wHL'iB. It''.. Hut I did ->iv'f nii.i xn 
-.;m> r‘u ;!♦ y nan in . i! Year nor^r ->1 -.33< 

wi’ tcress ir *• rrrqat'-ri :r.. 

. r-jJi’M j.j. . onvicusiy y-.-u uic. v.»~ 
i ‘ t rs ir.< ice..- * l <'. t.i-T ’/as no ~uj-c 
- i ,n t i *■ ■ t *vi t in - . 




t Wr.fi -VSI. SU>:. • S* 


ini'. 1 - t.iet . .r. Kalin r.noic-* * . r 


l<~:.u''r. , «.nd n a:;;. .un» as r. 


. I.! ) 1 . . T. K ihr s*vd®a ir: uis i 


t. - - u 'ir. Braun's e^prsi • i~.n. 


i: Yus, eru I .i« . 


. "io. You s t cu 1, t.o . 


”r ■< i * * • r:< •;. 


. lieBut *-h- / 


V . IB(OW . • is. tn k v ?r * nc' . 


i-onidiiv r- 


r.: s’: 


s/- . a 


: x e n s . 

TJ1L IUlFBi iEI.: All riqht. HuBruit u: 
ihtq-rrrvfHtori^s, end fornul ' * n ycur ■'i y c 
♦•ions. i will r r s**rv decision - s ‘ 

*"'r -'ill )>* admitted int- pv ills net- . 


-lu- 



i 
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ifOSfc.’iBbHG; Yos, Your Honor. A* 

*".iis tin* I , ! fC < , .r in evidence rnv 1 - 11 *» r rlat^u 


filly .> 

, 1972 

.oudressed to ’ 

vfiitr on i. i: 

r r.;»OH, 

T.d til 

rtsil- 

' thereto ror 

’Jhitnan t. 

ta ns t 


.fur.- 2. 

ftn, 1972 - 

I ben irour 

i )' ! or 


The firo 1 - l"' 4 -tr r i 3 d?t«ii ,7un« i. 1172, -to: 

-nr r* j>lv th* rs tc in dated June 20tii, 1972, 

: y r- pi” *t thut. letter dat'u July L> 1972, 
r cr:>y ->f th*. debtor' s infr*rro<h* tori* s to 
-n wi*-"* -js . ''ichaol />. Draun, listed July 3. 
1972, s,nd Vr. t raun ' r» t-npnns~ or ar.nv/'-r t. 

‘ no irtrrrogatori • s sworn *-n October 1 >. 1 -72 . 

L'*i *!i c record ? 1 u o shew that e crpv '** 

♦ i Dn^or' ’ nt■ rroyitcries wan s«>rv r r. u:>~n 
v.'hiti•<'.'* & P,? n .son, end - copy of tn* answers 
also forwarded to Uhitr ~r\ t, n-w. 

:s on. 

r * f f»r t’v-n*; into aviuence -ns t.- ex 
dibit., if "cur Honor please. 

V. liPOWd: Does Your Honor want r to 
state nv object i on to tnr f offer ir. vi • nc r ? 

Till. 'U3FLRLE: Y»s, I uo. 

’IP.. LlPOWN: I ob'yet to th r*c<-i'>t r t 
*■.!!' ors upon tho ground that tlT"' hav 


-11 • 
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.no probative value concerning the issues to 
b. tried in tnis proceeding. 

I also object to the entry of tiv ans- 
v/nrs the ’ n te r roar. tc r ies into evidence on 
tn-' ar-um. o r .ncarsay. wnich in more fully 
develop* n in the nemo ran nun which has oee.n 
suijnit.t id to Your Hcnor. 

U’'.- P.OSENDi'I'/l • The reason f or mv ir- 
*T"ducirn then l^ht^-rs in o vif!pnc“, 'cur 
irr.or, is that I think f air practice sue - 
'itstg t.i?*" courj :-'l * real «•;nch or i^r fairly; 
and vh r :* is su goes tea tc. n-r that s certain 
i *-ter whic.n is net sworn ft would r.ct he 
c' ns nf‘ U t<~ .ie considered in ®viuence , --*nu 
1 ternativel- t is suggested tc mean tc t ?k~- 
ir ‘ f :rr.c d-orl- s, tc take the man's interroga¬ 
tories -- - 

"e UK 1 :: (Interncsing) do, it is 
- ~, dr. ,>n :; n n:/- m. I 4 - says, 'Take - d-aposi- 
' i -i . rhis is the third fine you n?v r rtis- 
f *• m ‘•he 4 -. 

■> . iPELPLERG: I do net. SS*‘ til - uis- 
*• in r '*-i':- > *-.-en - imposition. ana int -'rrccis 

f ori-s. ii diff ranee b of w' •T' a derositi ~r. 


12 - 
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find in tor rcn Series is Hr..t on - deposition 
you would net >** entitled to or hrn.rd, and 


on int ■ rrocj' ‘ ' ri s 


:, : r (Interposing) i, c t u s n: t 


r int ~ * i : un , r.tr 1 . 1 . I re. f, rt 


.0 ii ■.)• ::t n* whether it in r. in* ; -rr* or* ' r- 


- r v/h' ~V *- i* i 3 dfoosition 


h w. will ou rrivo us th e c. .st inc* i~n , 


(. * u* 1 ~11 v r? 


MTO'./Ii v-s. Vour Honor. t.r.d 


r 0 1 » 'il i-> v/.V r: 0 d-.-v o- ition in 


*- 1 " •ir^c c »tlir/i r*y •. 11 • o { , 


. ■ ; ■ ♦ 1 witn 


,itn r- s. or. * 0 mr ^ r •? 


i 5 no r.rec:«<Jur • in ”ul tor th 


•vie '1 or ;j? ir t- rrn.-iato ri* r> or *0 cross 


; orin in -re 'vv th- witness /hr i; ?ns ! -rr* 


in. th*- in* error-? e rie: 


In fact, t.a interrogatories are limited 
to tnr parti s, and th r reason wav tue ir.t^rr- 
■rof-ri- s .in limited 4 t.h 1 ■ r 4 i>’s is rha: 


..ns-/ rs 


lie in" rrog-ittries 1 * a 


■in . t.h trio-. I of tan aca -r., b -.crus • ..a.. 


wi* a in tn* hearsay exception .""bein 


r 
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clar? tr: ri.; 2 q 5 .ir.sf. interest by the parties 
v/nici, >'ou put then in e gainst. 

ilci/over, gc ou* ana fak CT a statement 
fram - witness, albeit unbar oath, enu tncn 
x. r itr.3(!ue ; - it af ta: ‘rial, is purely hearsay, 
if t.H (.rurt jlrasa. 

:r;: ;i !;l . The purpose cf r.his hear- 
ls establish sene nasic form of find • 
lr,r T* If ~s not an issue, of trial par s: . 
i.ns is 1 . .rely or informative document as I 


I on -*• a loss to c^t»rmine here just 
n'~.\; . -r '"base proceedings can progress vith- 
- a * if. if is not in the nature of any evi- 
u-.ru;-. wnich will decide fhe issue on th~ 
v ‘rifs . 

If is merely informative in nature, and 
-rankly, ‘rr* r.e-rt for this strong objection 
f - if on f lis preliminary evicencic ry n-'er 
infT to eliminate this is unn cessary. 

Tii-refore, an that basis I will cverrul--- 
veur objection, and T will accent i *■ 

di'OUU: dots my exception, pleas-. 

• *'b 1 . 1.1 ii r if has 5 limited purees 


14 - 
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It will not in any w?.y affect the material, 
issues which are involved her* 3 , but it will 

enlighten th r Court as to just how far tn-ass 

* 

orcceedinas wont in Japan, although I co net 
think that is a vital footer that is here in 


V^lV-.G, 


W\. BROWN: L dc not, either, Ycur donor, 


Tlii: REFEREE: Ir is net t..ie vital factor 


t.ir.t is hort involved, and tha^ is why I ant 
pino *-~ permit it to go into evidence as an 
informative document reall'’, rather than as 


mat ri:l --viuence. 


.id. BROWN: Well, new I am at a loss to 
understand Your honor’s ruling. If I under 
stana you correctly the answers tc th f in* 
r rr-ociatories introduced into evicer.ce ar*’ 


,r-ing received in evidence. 


If that is Your lienor’s ruling, t ier, 
rate ny exception to it. 

TMk REFEREE: Yes, that is my ruling. 


BROWN: Then, .note my exception t- 


TEE REFEREE. Then, ycur excaption is 
rot -u. Mark it in evidence. Th - criain-il 


-Id- 
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is on fill. it is a filed paper as of October 
17 , ly72. 

(Answers to interrogatories served upon 
. ircha 1 . . iraun, together with copy of let- 
t - r oc.ilr-' si> ~d by f'r. Rosenberg to Whitman & 
Ransom, <iat r i; June y, 1972, the reply tnsr's- 
t-o by 'ns* firm dated June 20th, 197c, r. 

;os wib- rg' r, r .-ply to that letter dat«u July 
j, 1972, snu the Debtor's notice tc take in- 
terronajories o c Michael A. broun, cated 
July j, 1972 , r->cf iv-u in evitier.ee or.d nark■ u 
b tier's Exhibit A, 3-0-73, J.J.Y.) 

;. ROSEIJIlERG: Jo you now wan f to call 
your witness? 

:!R. UPOWil: Yes, I do. 

V.ii- REELF'J.E: Then, you nav call your 
witness, Mr. brown. 

'V. BROWN • i call Ax. Ycshikawr., 

*>1 *' as 1 . 

l l - h I Y O S H I X A w A, residinn at 
tat. 19 lori auildir.q, Minatc. Tokyo, Japan, 
call^t: as a witness in behalf of t.i- Claim- 
art, being first duly sworn by -lie Refer - * 4- 
testified as follows-. 


- 1G-* 
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S. Yoshikawe - direct 
u I RE CT E XA'IIN AT I ON 
LY MR. liROWN: 

Q. Have you niver. your name and address to 
~U r i Court Reporter, Mr. Yosnii.awa? 

Yes, I have. 

'• 7i3 1 you state briefly your educational 
' -ack'jrrund and ®x;»erience? 

A. Okay. 1 'jr ~duated f rom the law school of 

'■he University of Tokyo in 1963, and received a 
deqree of bachelor of Law. In Japan in order for 
'du to qualify as a lawyer, you must have a two 
y'ar period of training at s snecial institute 
called Leqai Traininq and Research Institute. 

. I went to that Institute from April, 1963 
until 'larch of 1965. 

I completed the course there, therefore, as 
• r ^h- end cf March, 1965, and then I was au~ 
raittew to th“ Japanese liar upon ny completion of 
hat treininq. In 1968 under the scholarship -f 

t.i j’-.m roundation I came- 

iiil' REFEREE: (Interposina) Ycu ere ?u 

ilifted to oractice, and that is suff.icion*. 
'.JIT:JESS : 

- 17 - 
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H. Yoshikawa - direct 
honor. 

TIIL’ RJJFEREE: I find you tr be ~ninenfly 
■ ;ualifi•d. 

THE WlT.'irfiS: Thank you, Yc :r boner. 

T it - . Yoshikawa, assume for the mow ot 
'* *"• - is on f.rbitration prcceedino ;•>-eciincr 

.73pan be for~ the Japanese Commercial Arbitra¬ 
tion Association, and assume further that in a 
proceeding in the Eastern District of the Federal 
District Court for the Eastern District cf ;;°w 
mv. there is filau ? Charter XI orec-""ding in 
./ iich the Court issues an order to the cre-uitors 
that Deb* or staying oil actions, suits anu 
r~c idin<js against th = Debtor, --nu raving made 
csi assumptions nive . formulat'd an opinion 
■ ' to the effect, tha 4 - sue., an order would be 
iv- h in Japan under Janar.es-. law? 

.'R. RO.EEHBERC: I object to tha 4- , if 
'■'our ii’-nor nleases. That is a. conclusion 
t f a ratter which Your Honor is gein^ tc de¬ 
cide, and not any witness. 

THE PEFEREE: Objection sustc.ir.eJ. 

. :;o: r: HJERG: It is not an inrevpr- 

-1j- 
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S. Yoshikawa - direct 

tation of the .Japanese law. It is an inter¬ 
pretation of the United States Bankruptcy 
act. 

• in. BROW!I: I do not believe so. The 
question which I put. to Mr. Yoshikawa was, 
has he formed an opinion as to Japanese low, 
what effect the Japanese law would give to 
that order. 

MR. ROSENBERG: I object to that ques¬ 
tion, if Your lioncr pleases. 

THE REFEREE. Ycu have not lain a proper 
foundation or groundwork fer t 1 ® question, 
Counsellor; and the objection to the question 
is sustained. 

!1R. BROWN: In what way. Your lioncr? 

THE REFEREE: You ar° asking him tc 
give an opinion as tc what a Japanese Court 
would dc. I do not think he is qualified tc 

O 

do that, *"0 testify as to what a Japanese 
Court would do. 

Tnat is /hat. I find objectionable here. 

ME. BROWN: If Your Honor will hear 
his answer, I do not think there would be 


-19- 
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S. Ycshikawa - direct 
any problem. 

ilH. ROSENBERG: The problem as I view 
it, and I have made my objection accordingly, 
is not what the Japanese Court will do but 
it is what the United States Court wcula do 
in the face of an order of this Court re¬ 
straining that arbitration. 

UP.. BROW'J: But I am not asking Mr. 
Yoshikawe to testify concerning anythino 
about American law - 

TiIE REFEREE: (Internosing) Then, ask 

him wha> section or what, code under Japanese 
law would be applicable, and net what a 
Court would do, Counsellor. 

MR. BROWN: Very well, then. Your 
Honor. 

THE REFEREE: Because that, would be a 
proper foundation. 

I Hi. JliiJESS: Okay. The pertinent law 
to this question or the pertinent statute 
to this question is Code of Civil Procedure, 
which is law number 29 of 1890 as amenaed. 

Article 514, Paraaraph 1, provides to 

-20- 
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S. Ycshikawa - 
the effect that a judgment rendered bv a 
foreign Court can be enforced in Japan only 
when the Japanese Court renders an enforce¬ 
ment judgment thereon - excuse me; I will 

statr i*" again-enforced only when a 

Japanese Court renders ?. judgment that such 
judgn-'r*- by the foreign Court is lav'fui un¬ 
der the Japanese law. 

liy ‘in. nnowH: 

0. Mr. Ycshikawa, having in mind the 
assumptions which I asked you to make previously, 
concerning certain facts, do you have an oninion 
s tc the Japanese law concerning the duty ~ r 
oligation of the arbitrators '■'nee a matter is 
remitted to them to render an award? 

MR. ROSENBERG: I object tc that ques¬ 
tion, if Your Honor pleases. 

THE REFEREE: Objection sustained. 

•' Mr. Yoshikawa, are there provisions of 
‘ .i ■ Japanese Civil Cede concerning the duties of 
arbitrators tc render their award wh c n arbitra- 
i~n proceedings are commenced before it? 

MR. ROSENBERG: I object to that, if 

A V 
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S. Yosnikawa - direct 
Your Honor please. 

THE REFEREE: Objection overruled. 

Y---s, there are. 

'..’ill you please t<-.ll us what they say? 

'H:. ROGE.’JBERG: And please tell us what 
3 'cticn vou are reading from, Mr. Yoshikawa. 
okay. Maybe I should have that question 
c] ri r i .d again. Could you nut the question to 
ft c.<r?.in, please? 

Yes. The question wnich I am attempting 
'-lici*- information on, Mr. Yoshikawa, is, are 
e.i-.r' t: visions of the Japanese Cede of Civil 
n recp.;u-- concerning the arbitration procedure - 

TiiF. REFEREE. (Intcrt.nsing) Give us 
*■.in*- first, end we ’will go slow, and give 
* 1 ^ c^.icn that rippii^s tc to*? ^rijitra^ 

proceedings first, plea-,-.. 

TMJ- WITIIESS Okay. Tit 1 a 8 cf th- same 
l->v;, in otii'-r words, of the Cede of Civil 
Procedure nas provisions concerning the 
arbitration proceedings. 

And does Article B contain previsions 
c -nc‘ Y.ning th- sanctions whicn could L-. irtpos-.d 


I* 

o 
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R. r»hikcW' - ■ uirc ct 


l on arbitrators for f^ilur^ to decid- p,r f t/rs 


wnicn ar- 1 su! mi'-had to *• n• m for ~roi' 


Yo nhikawr 7 


:or.L.\lJJi:nr,: i Object t-> th-1 , if 


Yrur i.rrrr oI">ssr, 


TUI) nnrnnr.K* Objection ov rrul n. y-u 
nay ’.nsw.r th'* question, and tell ur wust 
R-ctior. y'-u arc reading from ncu no 1 - ar i;t 
ter*>r *•*•*• i-.n, bu*- give ur th 3 c fc i'.r. •• or 


rcat.irt: fr: r i, Mr. v rshikawa. 


’l-’-ii WITHERS: Okay, '—ur Honor. I thin* 
r rtinen 4 * nrcvioi'n ccr.c rr.ir.g that is 
firs 4 -, ^r*"icl 7!?J which provides r\r~.n r ' r "her 


unns that ^h' ~nrmint fr .hind an arid' 


rat:.-<rn no ari.iinr.*■ * J if th-' arbitrator 
'*'“>ir.f *<; b e l;v’s unduly th' 1 performance of 
hio r -n’>msibi 1 iti r .s ?.s cr arbitrator. 


nunr-ni: • That has no significant 


: 1*. lf!5U a .1-' r e 


JinO'.IN- T third: it dc-as, 'Vur Honor. 
Ti.i: WITHKSCs >11, the other t ~c.vision 
wriicii is r l'Miu tc that is Article BJl — 

1J f drr'f knew. Ma'»b* without x.-lsn-r 
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. Y,\s!iikav/? - direct 


: ' n c.: tn r letionsnip between tn 3r -iclr 


r t I hcV: just r ~5 


sd and tiir ?rMcl e fi 


- ■ ' ; 


t "- n^w r-.'.d, i* i 


lat I 


3 rather difficui- 


2 ur.n rst.and. 


: ’-i."LJ'i.!. : 


b 11, 1- 


'n;; you this quesM:r., 


i; ' cs " n arbitration award fron c tr < 


^’ -1 an jr*.[>r r ; ha 


v tb > 


- ffact as 


e judem- r.t ? 


1 *- I - ,r; 




’ Ji + 


J filir.<r it as a judoin'-nt? 


i‘ rrim n- ? 


* j u • - liner i*- jg ^ judgment? 


i- d 


tn ~ ri ~ r v ^ r ds, than, a successful 
<i'.ration pr -c*eding in Japan can qr 


party 


* " iJU c-AUintj in Japan can gr intr 
■ <:-urt «u h*v, i* -r.f-rc«u without i«» in „ it 
ur.n u ir.tr a judgment.? 
hiis correct. 

-1, .ha., is no*- tn- law here in t.i * 

' i: ' ' incidentally. fill v-, u giv » us 

*• h-ctior. - ,at. sa*s rha- forth? 

''••s, I will. it is Ar ticle aoo. 

Am* would you read the contents -f _ r? 


"" *» 4 
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E. y:shikawa - direct 
Okay. Th~ arbitrator '3 award has th«; sane 
astlu. Court's judgment- I mean, ox 

ia ' the Court's judgment which has become 

tf.al and conclusive. 

Which has become final and conclusive? 
/es, which has became final and conclusive. 

how does the award become final -nd 
inclusive? 

I am saying that an arbitrator's award has 
sane effect as a final and conclusive judgment 
r. the Court. 


ThT RL’FEIlEE: All right, you may pr“ce 
Counsellor. 

.’IT. JRO'./N: I nave nothing further of 

* r * Voshikawa, Your benor. Yourwitness, Mr 

* ^ 


-d, 


l } osanbe r n. 

10 pe 1 mi nation 

i'll. ponLijunnn: 


Mr. Yoshikawa, are you familiar with the 
ekruntcy Act of the United states? 
be, I ar net. 


Is there any prevision for injunction? 


. Jr.y-.ri? 


/ 


2 5- 
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Yoshikawa 


cress 


'»• (No r isncnse.) 


!)c ycu know what an injunction i. ? 


Ij.'-'-s the Court render an injuncticr 
issue an order rf injunction there in Japan? 

“• bn cor wha* - circumstances? 

Under any circumstances, is thor- -.p.v 
jr.ovisicr. frr the issuance c r an injunction in 
Japan? 

*• ■ •*- ri ‘‘-h’- sens 1 *, as I understand it . -.5 tii = 

injunction ’/Mich «*xists in the United serf's. 

a Is the re- zr.y o rcvisic-n in th--> Japan -s’ 
i-v; wiv-rr a oart.v to the arbitration prcc^auino 
irrcur'-s an order restraining the -arbitration >rc 
di- 1 -; bocaus-: oi' certain facts? 

i' r s. There is a procedure availrbl urd r *r 
-- rt-in circumstances. 

!),- know wherhnr nr n^t arbitragers 
L.-unu by orders, lot it. say, cf ancth°r 
• unfrv? 


t . u.'JOi.'U: Oil. I object to tlir-t, if 
Y ur il-n~r ol-as" . That calls f-.r r cnr.clu 



f • 


. Yoshikawa - cress 


( 


TIIF RFJFEREE: I will permit it if h*. 
knows. Th° objection is Dv^rrulii.. You r; = 
rraw-r tli . question, :: r. Yoshikaw?, i' y.*u 


l-;n ow. 


Till. l/ITUCiiS : What in the question 


— f« * ■» r> 


i)r ' u know if arbitrators will '-.sv.ct 
■' r from mother country re strain inr '■•1 


■* r rcc - *' dioa? 


hr. HRO III : In Japan, clo you mam? 
in Ja m.n? 

it . hP.O’.r;: 1 object to *h»t , if veur 

“** - pi - This witnessir, an xt'- -r 1 - -n 


r.-••.S' 1 w. 


' 1 ... ’.FFU:’!. J : T an q-o inn f •» *. 3 ); 


■ u r- r-i, -11 question. Mr. Rosenoorer. 1 
rr..mat. ho is urivino at. ana I think at 
would be helpful tc cat an answer tc it., 
however, rephrase your question, .Mr. 


s*.nb ra, if vou will. 


’.OSUiUERd. Yes, Your Honor. 
7 *nhik 3 wr, i r the Unite*.. Ftat.es 


> r 


iu ■<. -in r< • * r of if c Court in tu Lr.ir 


' 1 . ii 0 3 t 


•» 


C. 
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•' • Yesfiikr.w? - cross 

ll ° d rn '' rdr r restraining a continuance of tiv’ 
i^-ration, would tiw- arbitratcrs ir. Jap e r. 

~ 'ir.Lz- ‘-hat order? 

(•.' r : sprnso.) 

i,li ‘ ''U '..'Li'. • is ti: r« -r.v tiling under 
• Ti; s. lew -which would c riu-l th-’n to 
“ c-qniz- sucn an ~rder? 

T:!i: ’^ITNiiSS: My answer is that unuor 
tn arw provision that I wrote he for-- con¬ 
cern in a th-. *.nfr-rccr-r r.t of 3 for-inn jucn- 
fvr.t. arbitrators will not be bound b» sucn 
(..curt :r;. -r f . foreign country until C *nci 

i 

ui.liss ii- Japan-S' Court rentiers its own 
-efore non 4 - order with respect to tne juug- 
"v : • issu- i." tii- foreion Court. 


r:niJC: ir. other words, Uii 


*- *1 


t-.e r- is - i udam*-*r.t r»nu'"--d, l^t us s?y, 

u»:i::rd Crates, end btfer c the Japan - 
'--.so Court w ulu respect *hat judgment th're 
ie s T.i-^i.ing i se that has *-o be don-, is 
‘hat c'rr' ct? 

iv answer t.c t.-ia t is, vs. 
***** if . r i.. vi. J. ; ’il 2 *' would hOV‘- t ~ b ° 


- 
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S. Yoshikaw- cress 

in addition? Wculd tha judgment, hav' - to n 
filed in r.he Ja^r. sc Court? 

THE ITfJLSS : Y^3. Thr. judgment woulc« 

have to be filed in the Japanese Court, ami 
-n Court ’./ill sc confirm that judrrment in 
its own proceeding. 

Till- REF1REE: .7*-11, isn’t that what is 
den-i here in effect? 

’ll:. I’ROUiJ : Are ycu “ddressinn that 
gu'sti-n *-o me, Your Honor? 

THE REFEREE: Yes, I an. 

MR. BROUN: Yes. in a way. 

THE REFEREE: Ami it was n-'v^r per¬ 
fected as ■> judgment, was it? 

MR. BROUN: Perfected wher-. Your Hon~r? 

THE REFEREE: If. was never u~rfact -d 
as a judgment in the Unit c c Sta*-« s District 
Court, was it? 

MR. BROWN. 'J-' w»r° restrained lr~ii d^ 

inn if, if y-ur Honor nln^s* . 

THE REFEREE: 'Jell, r.cw you are recogniz¬ 
ing the stay in cn-. asoect, -nc. not in t 
' fh' r ?so“ct. 


- 2d- 
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£. Ycshikawa 


!i< • DROWIJ: i recognize the stay wher<- I 
ERj;^ri the United States C-urt where this 
court- has jurisdiction tc restrain me from 
issuing a judgment in this proceeding, and 
'ct is what we did when we filed our proof 
'"f clair, in this case, if the Court nlease. 

THE REFEREE: Will you clarify fpr m c 
what or-vented vcu from filing the award as 
judgment in this countrv? 

;i: ' * BRCW7N s Because there is no orcced- 
ur . for doing that, your Honor. Under Art- 
icxe /b cf the Civil Practice Law we must 
mar.e a notion to confirm the award, which 
w^ulu ultimateely lead to a judgment on con¬ 
firmation . 

Howov r r, under Your Honor's order we 
rr» stayed- 

Tli'd REFEIiEL: (Interposing) it was not 
mv ord=-r, no. 

• M; • CROV/h: Excuses me, Ycur Honor? 

IuJ. RJ,FF,J-lLL: 1 never made anv such or 

•h r which precluded you from filing your 

rd and seeking fn confirm it os a judgment, 


- 30 - 



93a 

S. Yoshikawa 


cross 


i 


°d 


Counsellor. 


MR. BROWN: That would have been the 
conrten c e r. ^ n t of a special prcceedina under 
Section 75 of the Civil Practice Law, and I 
assumed that Your Honor's order staveu all 
proceedings against the Debtor here. 


MR. ROSENBERG: 1 an through with this 

4 

witness, if Your Honor please. 

MR. BROWN: If Your Honor is telling me 
that. I an n'-t stayed from doing that, then I 
will go in your office and- 


THE REFEREE: (Interposing) I do net 
third; you war over stayed from doing that. 

~If. arbitration proceeding can- tc a con¬ 
clusion, then what stayed you from entering 
it as a judgment here? 

If you disregarded that stay order to 
proceed tc arbitration, why should you be 
stryed from entering ycur judgment here? 

MR. BROWN: Because I believe I was 
stayed from doing tha 4 - ir. the State of New 
v ~.rk, i r Y-ur Honor pleases. 


’ROSENBERG• Pay I ,sk t.V. witness 


31 
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* ♦ 


f>. Yoshikawa - cress 


this question; Mr. Yoshikawa, -are you fami¬ 


liar '*/ifh any treaties b^t’./Qen the Unitad 


states and J?r,cn whereby beth coi,ntri 


r ccgp.i^ judicial decree of an award ;r 


judqnent made in Japan to be accepts. h 3r - 


ii ■ h° United Ft.rt n s. and vie 4 ? versa? 


TijJ /ITMEFf. •. No, sir; I do not know 


u hat. 


1 . OfiENBLRG: You do not know that? 


Viin 1 .'IT'lESF : No, I dc not know that. 


’III. ROSENBERG: All riqht. That is all 


ir. Yoshikawa, if Your Honor pleases. 


TItb REFEREE: Are you aware of any 


tr aty under the auspices of thi L’nitad 


unions which will qran*- an int«■ motion -1 


roitration av/aru the same status as - judo 


Thl- HITNLSS Nc, I am not. 


T!’i REFEREE; All riqht. New I tnink I 
i v- sufficient na*--*rial to make ? dacisirn 


j - n - r ’" u "' r if i cculd find the orh r 


F rs v.O.th r’sn< c* tc it 


• i*.or. uiERG Your honor, i to:k 


•'X ■ 


La 
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R. Yeshikawa - cross 
lib rty of - 

Till: REFEREE: (Interposing) This was 
not submitted today, you know. 

MR. .JROVJi;: It is a filed pap : r. sir. 

MR. *'\03E.'ibERG: Your Honor, cn page 2 3 
cf the av/ard which is now considered in evi- 
bene* , the a.' jitrator states that the v/itnessec 
were nnv-'i* nrcduced. Then, Your Honor, cn 
rage number 30 of the award they admit that 
they know about th® 3tay, and sc on, and so 
forth. 

THE REFEREE: Maybe I have net mat - my¬ 
self clear. All of this is an aid to the 
Court. 

MR. ROSENI3ERG: That is ccrr-ct, Ycur 
Honor. 

* c 

THE REFEREE: 1 continued this prrc~ d* 
ing //hich had been commenced oy my predecessor. 
Otherwise, this woulo not have been necessary. 
This war, merely tc give the background. 

All I aw concerned with her** is attomnt- 
ing to add to the record sc that I can cone 
to a judgment cn the original papers. 
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S. YoaJiikawa - cross 

HR. ROSENBERG: Very w«“ll, then, Your 
Honor. 

HR. BROWN: If Your Honor pleases, I 
would like to say one thing concerning Mr. 
Yoshikawa.'s testimony, and that is this: I 
think it is clear from the t-stimeny that 
there was a procedure available in Japan by 
which the stay could have b°en enforced by 
seeking an enforcement judgment from a Japan¬ 
ese Court. 

Secondly, another aspect of his testi¬ 
mony is that in the absence of that the ar¬ 
bitrators were under a legal duty tc make 
an award. 

THE REFEREE: I find no fault witn what 
the arbitrators did tc the stay pursuant to 
lav/ which is directed by the par*.res. This 
Court cannot stay another Court or an arbi¬ 
tration tribunal, but it has the power to 
stay the parties. 

It is the parties who proceeded tc 
arbitration after they were served with a 
stay -rder that corresponds to the issue here. 


- 34 - 
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S. Yoshikawa -- crss 

MI:. iJROWfJ: Tho question is whether this 
C -art h = d £*■ that tii.i* any jurisdicti'° cvor 
my cli-nt, Your iloncr. It was not ci'in- any 
i>usin c ss 1 1 re, and ti.-r 1 is no clrir i.iat it 
ws dsincj ?nv business hart. 

Vi in ><j: : ’v l l then, how c. ic. it c.- 

v-.i-p -> on' million dollar claim with ar 
Am-rican cones rn without doinp any ju-;i ' • ss 
i r ? 

ip. :;PO‘Jd: by manufacturing c“nrr?.s in 
.Tsoan, *nt s-'llino th<=>m in Japan apainst a 

a " 

l iter of credit. was ns*- dons in th 

lnitad States, if Ycur lienor pleases. 

ROCKMBERG: The point that I i;--..:- , 

Yo ur i'or. >r, is that ?. Debtor fist=* r ~r : 
bankrupt Lotato is lodpeu in the jurisuic- 
hi on of this Court. Everybody jeekiro r. 
it 1 ’ r st s?.v a , " I w?rt. t.n participate in *-,«. 
uistributir.n f *-har -state." 

Tli*- thrust ~f ny contortion is the 1 * i r 
is » Court which h»s jurisdiction ;v r t. 
r-s. *-:v -ss-ts of th ••* cstr** of *-his i. : 'or, 
with ^uil hnov/l*»nn--‘ that sonoLouy ir. j? 


-b 


* 


9 
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b. Yoshikawa - cress 

is seeking to make an encroachm"/:* on fhr- 
v^ry assets h^ro vitn •?. disoutou claim in 
centr-varsy, and th- Cour* in i~s wid.Us¬ 
er Urn issues an oru«r v/hicn is forwarded 
*h** parti s and to the -rbitr:* irn tri 
,iUr£ l serve notice that the ass-ts ri 
th a r are now locgsu ir. the district 

Cfirt, sub-jr.ct to t.h~- rights o r Mncr-'-uitcrs 
tn r» in. 

Inst a ad cf cr-iin-/ in h^r -.na s-. eking 
to c " -r to vacat that restraining r 
° ~ ^ - c editor c-ennl'Uely ignores it :n>. 

c-nrl-t-s th** arbitration, shall r *?- ”-u»- 

ii"'n r , unilaterally, ?ng now cones in cr.u 
' ' ’' ^ won participate ir. the rss- t s» 

' r fc his "state, ana v u, :r. c*urt, I d~ nr* 
~ckn'wl fi'ff c-.-'-rctn.-ss cf vour erd'-r 

•a 

and t , !t *T’Ung to -r.frrco that r.rbitr?ti»- 


1 say * • Your b'm-r that in law. i 
ui “• ' ' r * t: in norilit-. i 3 wrr.«. 

x/ l«“r.t ■ ; i . and - 

'hi; (Tnt rposina) I *r. 




Ycshikawa - cros3 


concerned with morality, Mr. Rosenberg. 

MR. ROSENBERG: I have presented my 
brief, and there is very little that I can 
add to it, if Your Honor please. 

THE REFEREE: There is nothing that you 
can add to it, Mr. Rosenberg. I just wsnf-.«_ 
seme background here, and I think I have now 
sufficient background to now tackle the issue. 
r.s I saia before, had I been in this matter 
from its commencement, I do not think this 
would nave bean necessary, frankly. 

However, I now feel satisfied that I 
hav r sufficient to make a decision in this 
matter. 

MR. ROSENBERG: Yes, Ycur Honor. 

THE REFEREE: You may step dewn, ‘ r. 
Yoshikawa. 


Subscribed and sworn to before me 
tain day of , I‘j73. 


THE REFEREE: Decision reserved. This 
is merely in the nature of an evidancisry 
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'iussted by ths Court. 


(hearing on motion objecting 

to CLAIM NUMBER 204 FILED 
BY the copal CO., ltd 
CLOSED.) 


/ r< ; 
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W I T N L S S E S 




1. d'*iichi Yoshik'Wa 


Dir eel 
16 


* ★ * * 



Cl i 1 .-r.*: ' s Exhibit 1 
f'r justification. 

Cl * in- nt' s Lx'iijiit 1 
in .vii.^ncc. 

Cl.- ii.irnt ’ s exhibits 
22 -B , 2-C . 2 D 
•-’.I'i 2-i, in avia-nee. 


b~ur-r‘s Uxhibi*- A 
in viii.-nc?. 


e AJLJLAJL '£_ s 

I^rscripticn 

Deposition of Hiroshi Hattcri 
consisting of seven pages. 

Previously narked for Identi¬ 
fication. 

Summery translation cf the minutes 
cf Japan Commercial Arbitra¬ 

tion Association, together with 
certified copy of the minutes 
nrenar-c: by the Japan Commercial 
Arbitration Association of the 
hearing between the Debtor and 
the Plaintiff. 

Answers to int.erroaatoriss served 
upon riichaol A. Braun, together 
with copy of l“*-ter addressed by 
Mr. Rosenberg to whitman & Ransom 
dated June 9, 1972, *-.he reply 
thereto by that firm dated June 
20, 1972, Mr. Rosenb^ra's replv 
to that letter dat°d Julv 5, 

1972 ana the Debtor's notice tc 
take interrogatories of Michael 
A Braun d-tad July 3, 1972. 


/ 


/ 

c 
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CLAIMANT’S EXHIBIT 1 

EXAMINATION BEFORE TRIAL OF HIROSHI HATTORI 
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C!7 ’■v; 


RA.'; ■■=:: 



-x 


P the I. at ter 
of 

ME, 

Debtor. 


EXAMINATION BEFORE TRIAL of HIROSHI 
HATTORI, Clerk of the Arbitration Tribunal 
of The .Japan Commercial Arbitration Association 
taken by the 'laimant, Copal Company Limited, 
pursuant to Notice, held at the United States 
Embassy, 10-5, Akasaka 1-ohome, Minato-Ku, 
Tokyo, Taper , on November 2fc, 1972, before 
Robert A. Tsukayama, the Vice Consul of the 
United States. 


Appearances : 


WM1 WAN Hr RAN.‘JOM , ESQS . 

Attorneys for Claimant 
COPAL COMPANY LIMITED 
522 Fifth Avenue 
New York, [Jew York 10036 

: .HE REM, JR. 


/: J 


* 
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2 


N r 


re n.: 


1 am F< Herbert Prem, Jr., a member of the 


f !n ' ‘ ' n ■■■ jfnai: & Hansom, attorneys of record for 
claimant, -opal Company Limited, in a proceeding 
I'" 'i! « m the United States District Court for the 
:-.asi.-rr, District of New York, entitled "In the Matter 
* ’-'-'Chrome, Incorporated, Debtor, Index Number 
'-C- 20 -". What follows is the deposition of Hiroshi 
naitorJ, the Clerk of the Arbitration Tribunal of the 
oapan Commercial Arbitration Association held on this 
2 -c day of November, 1972 at the United States 
•'assy a: Tokyo, Japan, pursuant to a notice to lake 
’• ns Jepos] r ion upon oral question to counsel for 

: : t{ r * ' ' me > Ir r POrated. Would you please 

•■arr this for identification as Claimant's Exhibit 
■ n--, this date? This deposition is being recorded 
or. electromagnetic tape by means of an electronic 
r • • c< r iing device, under the supervision and direction 
cf a Vice Consul of the United States, assigned to the 
doited States Embassy at Tokyo, Japan, pursuant to a 
•tipulaticn by the parties which has been approved 
rx:A :o crd '' rr:d b y th e Referee in Bankruptcy for the 
' ;i ’ " r lJ i striet Of New York. Would you please mark 
• < -'ipulation for identification as Claimant's 

-Mbit Two> thls date? With me is the vice Consul 


1 / 
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of the united States and the witness. Counsel for 
•' debtor has not made an appearance. The next 
vci~e to be heard will be that of Robert A. Tsukayena, 
th “ 7lee Consul of the United States. 


~~—■ r; ukayama: I am Robert A. Tsukayama, 
sited States of America. j shall 
tin oath to the witness. 


Vice Consul cf 
now administer 


..r. liattori, do you solemnly swear 
luat you will tell the truth, the 
whole truth and nothing but the truth 
1 .”: an: wer to the several questions 
now to be put to you? Sc help you God." 


a 11 r i : i d o 


—:-L. j. : I am F. Her . r< m, Jr. 

to -/amine the witness. 


I shall now proceed 


:lease stat • your name and occupation. 

7. I ar: Hiroshi Hattorl, Tribunal clerk of the 
Arbitration Triburial of The Japan Commercial 
Arbitration Association. 

'• ow lon g have you held that position? 
curteen years. 

• What is the business of the Arbitration Tribunal 
of The Japan commercial Arbitration Association'; 


\ 


















A. 


Q. 

A . 


TBe Arbltration Tribunal is engaged in the busi 
" e3S ° r P rov Tding a forum for arbitrations be¬ 
tween the parties with respect to disputes of 
commercial matters. 


Ho you have any duti 
rations that are conduct 
Tribunal? 


<^espect to the arbi- 
ed by the-'Aj^itration 


A. 


T f ■» Q 


leac state w'at those duties are. 

A. Anonm other thin/'- t nro,„ 

-. 1 ...^, J prepare and record the 


r.mutes of each session of the tribunal. 


What are minutes? 

A. They are records of actions taken by the partie 
during eacl hearing of an arbitration procoedln 


are minutes prepared? 

•he minutes are made during trie arbitral hearin 
and put into final form shortly after the con¬ 
tusion of each hearing. 


“ho i' gular course of business of the 
Arbitration Tribunal of the Japan Commercial 

Arbitration Association to prepare and reccn 
these minutes? 


// ‘ 


4 
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' es. 


Would you please mark this document tor 
ion.tif icarion as Claimant's Exhibit 3 , this date. 

S:,ow you Exhibit 3 and ask you if you could 
■ 'Htify that document. 

3 ‘ T113 ls a Photocopy of the minutes of the 
m.tration Association reflecting what took 
Mace at each of the hearings in an arbitration 
precording conducted before the Arbitration 
hunal ol the - apan Commercial Arbitration 


■ Mcjiation entitled "in the yatt 


er of Arbitra- 


tLon b ^''- en Copal ’ompany, Limited and Foto- 
n r: '' 3 ihc." between the dates of December 31, 
1 " ( an d September 18, 1970. 

Aie you .amiliar with how these photocopies 
wore prepared? 

■ ■ were prepared at my direction and 
under my supervision and they are photocopies 
nf the original minutes which 1 have compared 
wito the originals and caused the seal of the 
tribunal Clerk of The Japan Commercial Arbitra¬ 
tion Association to be impressed upon this copy 
indicating that these are true copies of the 
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A. 


12. Q, 


minutes and of each page of such minutes. 

Wore the minutes of which exhibit 3 is a photo¬ 
copy prepared by you or ur.rer your supervision 
and direction? 

Yes. 

Were these minutes kept by you as part of your 

regular duties and as part of the regular course 

of business of The Japan Commercial Arbitration 
Association? 


J- 3 . 


A. 


Are you familiar with the seal of the Tribunal 

lerk of The .spar, ommercial Arbitration Asso- 
elation? * 

Yt'S . 


14 . 


c w is it that 


you are familiar- with the. seal . 
A ‘ : ribunal f; lerk of the Arbitration Tribunal, 
it is frequently my duty to affix the seal to 
:opjos of the minutes. 


A. 


■ t: 3eal in ii :ate 

r> 

1 ‘he original minute 


'■ iiidicates that these documents are true copies 
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16 . ... 


A. 


Does the practice and regulations of the Japan 
Commercial Arbitration Association permit the 
originals to be taken out of Japan? 

k • They must be retained by the Association 
In .Japan. 


1 “ hal1 now rcm0 '" 2 the electromagnetic tape 
from the recording device and hand it to Robert A. 

Tsukayama, the Vice Consul of the United States, for 
his written certification and for its transmission 
by him to the Referee in Bankruptcy of the District 
court for the Eastern District of Now York. 










CLAIMANT’S EXHIBIT 2A 
SUMMARY TRANSLATION OF PROCEEDINGS IN 
ARBITRATION 
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PROCEEDINGS IN 


ARBITRATION ENTITLED "IN THE MATTER OF 


ARBITRATION BETWEEN COPAL COMPANY, LTD. 
AND FOTOCHROME, INC." 


(COMMERCIAL ARBITRATION TRIBUNAL, JAPAN 
COMMERCIAL ARBITRATION ASSOCIATION) 


At the first session of the arbitration, held on 
December 21, 1967, Fotochrome confirmed that it had answered 
on July 31, 1967. 

At the third session, held on March 21, 1963, 
Arbitrator Kobayashi asked counsel for Fotochrome if he 
desired to make a statement re,yarding Fotochrome's sucple- 
nentary brief, which had been submitted on February 1, 1969, 
second session. Counsel for Fotochrome stated that 
if there were no special requirement, he would prefer r.ot 
to summarize the points of his brief, but stated that he 
would respond to questions regard in"; the supplementary brief. 
Counsel for Copal stated that he would prefer to respond 
to the supplementary brief by submitting a reply brief 
previous to the next session. 



The followin'’* witnesses were examined by the 
1 Tribunal at the sessions here indicated: 


Keiji Takeroto: 

6th session, 
7th session, 
3th session, 

October 1|, i 960 ; 
October 29, 19^3; 
November 11, 1963 . 

Nhozo Takahashi: 

9th session. 

December .17, 1963 

mfr ". r ) Fu ! r .o i 

10th session. 

January 23, 1^69. 

11th sons!on, 

April 0 , i 960 ' 

i.do :to: 

1 1 ♦* r, ~ o 4 * \ n 

— »■ ^ ■ • o . o k . ■ k i « 

April 9 , l )6o. 


( 
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Kazutoshi Naito 
Masato Kasai: 


12th session, April 10, 1969 • 
ljth session. May 21, 1969 . 

session, December 4, 1969 * 
-'>’ i session, January 27 , 1970 ! 


Counael for Fotochrome was present at each of the above 
sessions. 

A- t.,e l-Hh E-MBJ.OS, held on October 1, 1969, counsel 
for Fotochrome requested the examination of two prospective 
witnesses, Mr. Knopf and Mr. B, r wn. The Arbitral Tribunal 
stated that these two witnesses would be examined on 
. -tober 31, 1969 and November 9, 196 ■. 

At the 19th session, held on December 4, 1969, 

.-her ,..r, Knopf nor ’ r. Brown appeared Tor examination. 

The Arbitral Tribunal stated that the next session would be 
held on January 27, 1Q70. 

] -'fh session, held on January 27, l'j'fo, Mr. 

Kn ° Pl “ nd Kr - Br °" n ■ examination, it was 

the understanding of the Arbitral Tribunal and counsel for 

Fotochrome that If these two witnesses did not appear at 

the next session, the arbitration might be terminated. The 

Arbitral Tribunal scheduled the npvt e.r, cc t r 

T,fif nc/.t session for Marr-h ^l 

1970. 

ho 1 e n c c was submitted by Fotochrome at any 

M Ul( ‘ atbJt ' , ' ati oh‘. (’opal submitted Exhibits 1 


/ 


o 
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1RANSLATI0N OF ARBITRAL MINUTES: 17TH SESSION 
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ii: THii watte?. of arbitration between 

COPAL COMPANY, LTD. AND FOTOCHPQME, INC. 


TRAM3LATI0M OF ARBITRAL MINUTES: 177H SESSION 


Date: March 31, 1970, 2:25 P.M. - 2:25 P.M 

Place: Commercial Arbitral Tribunal, International 
Commercial Arbitration Association 
(Tokyo Commercial and Industrial 
Conference Building, Hth floor, 7th Confer¬ 
ence room) 

Persons 

present: 

Arbitrators: Shunso I'.obayashi 

Yoshikatsu Sakamoto 
George A. Furness 

Plaintiff: Coral Comnan.v, Ltd. 

Attorneys 

for Plaintiff: Akira Shenoh 

Yukitaka Suyir.oto 

Respondent: Fotochrome, Inc. 

Attorneys for 

Respondent: Michael A. Braun 

International Commercial Arbitration Association 

Administrator: Tadotoshi Fukushima 

Arbitral Tribunal .Recorders: Hiroshi Hattori. 

Keitaro Kaneda 

Interpreter: Keiko Gate 

Counsel for Fotochrome presented to the Arbitral 
Tribunal a copy of a cable sent by Mr. Morris Winter which 
.•.as received by counsel on the* day of the session. Counsel 
explained that the cable rcferrrd to a stay order which had been 
:ssued by the Federal District Court for the Eastern District 
of ..on York. Counse) for Fotocnrome further stated that 
h- could not present his witnesses at the session, as had 
\ 'j r 'n previously schedule. 


= 
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Counsel for Copal stated that If the Arbitral 
inoun 1 was of the opinion that it could continue the 
arbitration proceedings regardless of the fact that an 
order had been issued, then the tribunal should so state and 
schedule a date for the next cession. 



Arbitrator Kobnyashi stated that the Arbitral 
would make its decision on whether or not it 
continue tnp arbitral proceedings a*>er it had re 


v.1ev/"l the stay order. 


"he next session war. scheduled for 


Anril 0, 1970 and the previously scheduled session for 


April 3, 1970 was cancelled. 















CLAIMANT'S EXHIBIT 2C 

TRANSLATION OF ARBITRAL MINUTES: 18TH SESSION 
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Jite: April 9, 1970, 2:05 P.M. - 3:15 P.Y. 

n lzce: Commercial Arbitral Tribunal 

International Commercial Arbitration Association. 
(Tokyo Commercial and Industrial Conference 
Building, 3rd floor, 3rd Conference room) 

Persons 


Present: 

* Arbitrators 


Plainti'T: 
At tori' >yn for 

Plaintiff: 


Ghunso Kobnynsni 
Voshikatsu Gakanoto 
George A. Durness 
Coon' Company, Ltd. 


Akira Sheiioh 
Yukitaka Curir.oto 

International Commercial Arbitration Association 
Administrator: Tadatoshi Fuk.ushina 

Arbitral Tribunal Pecorders: Hiroshi Hatto^* 

HeI taro Kaneda 

Interpreter: Keiko .Cato 

Arbitrator kobayashi stated that counsel for Foto- 
cnror.e had notified the Arbitral Tribunal in a letter 

x 

i'-tod April 8 , 1970 of his discharge by Fotochrone; can'd that 
no could r.o longer attend the arbitral proceedinrs on be-.a 1 f oc 
•’''“Oc.ircr:«. Arbitrator Kobayashi requested counsel for Conal 
to state his position romrdin r the procedure for future 
anions. 


ed tha 

t the stay 

• order issued 

for tli 

. ■» ’•* J) J f 

PI strict of 

effect 

proceed I:. 

rs heir." held in 

Fotoc 

o \: 3 , r» 

'i i * ; r 


I . 
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though Fotoc.nrome could have nado arran^enents for 
substitute counsel to appear for it at the session, and 
that therefore the Arbitral Tribunal should proceed with •' 
the arbitration v/ith counsel for Fotochrome absent. 

The Arbitral Tribunal requested counsel for Copal to 
suonit a brief putting forth Copal's arguments with respect 
to its position. Counsel for Copal stated that the brief 
..oulJ be submitted to the Arbitral Tribunal by May 20, 1970. 
Tne Arbitral Tribunal ordered the session adjourned and stated 

that a date ''or the next session would be scheduled once the 
brief had been received. 





CLAIMANT'S EXHIBIT 2D 

SUMMARY TRANSLATION OF ARBITRAL MINUTES: 19TH SESSION 






If< THE LATTER OFMRlT^'PATTn’r npimrrrv 

iqTH 


Date: 
Place 


Persons 

Present 


July 2. 1970, 2:10 p.a. . 3:30 p „ 
IrternsJ ? 1 A r bltral Trlb unal 

(Tokyo Co^rclarinSindiirrf; 0 '’ 

Building. 4t h floor; 7th Convene™ roSS) 6 


Arbitrators 


Plaintiff 
Attorneys for 
Plaintiff 


Shunto Kobayashi 
-c.; ilkatsu Sakamoto 
CeorEe A. Furness 
Sopal Company, Ltd. 


Akira Shenoh 
r *. ^ukitaka Sufinoto 

international Commercial frhihmH 

Administrator: Tida^n-hi ^ t , lon Association 
Arbitral ?ri tms ™ 

1 ,erj ' Hiroshi hattori 

Interpreter: Torao Kawasaki ' <0n "° ' !akata 

Tne Arbitral Tribune! repeated counsel for Copal 

"° lMV " the COnf * renCe r00r - " ha "> tha Arbitrators consulted 

h °“ they MOUld hMdl « tw ° «M« Which had been received 

^ F0t0ehr0ne - ala ° "«»««<> the progress of the 

atlon. it was then decided to proceed with counsel 
Tor Focochrone absent, as had been done previously. 

Arbitrator Kobayashi stated that the Arbitral "n- 

■ a: mould close ♦‘iin nnhUncMe 

' ---ion at the present session. 

• « a shod counsel for- rv>m u 

— ^1 if an extension, of time beyond 

■ d >,vwould be acceptable to r-on^i * 

1 Lo . r ’ .1 in tne case that 

additional time was n .a cfl e n ,_ u - ., 

• - e.,oary oi the preparation o'’ the 

'in; ’tration award. 

Arbitrator Kobayashi ordered that the arbitration 

: • C 1 or’.r , I . 


! 
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116 a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


In the Matter of 
r OTOCHROME, INC., 
Debtor. 


.* I L E L 

a- 1 19'3 

L ALBEi'T !T 

•rr in P 1 ''"' > ' T 

Bankruptcy No. 70-B-209 
DECISION 


BEFORE: 



HONORABLE C. ALBERT PARENTE, 
Referee in Bankruptcy 


APPEARANCES: LOUIS P. ROSENBERG, Esq. 

Attorney for the Debtor 
16 Court Street 
Brooklyn, N.Y. 11201 


WHITMAN & RANSOM, Esqs. 

Attorneys for the Claimant 
522 Fifth Avenue 
New York, N.Y. 10036 


FILE!? 

$ 

, KiOk' Itj- 


Fotochrome, In c. (hereafter 'FOTO') on the 26th 
day of March, WO, filed a petition for an arrangement pursuant 
to Chapter XI of the Bankruptcy Act and came under the jurlsdlc- 


ional umbrella of the Bankruptcy Court. 
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FOTOCHROME, #70-B-209 

Antecedent to the filing, FOTO as the Respondent, 
ml Copal Company, Limited as the Petitioner (hereafter 'COPAL'), 
in comport with Article XII (arbitration clause) of a certain 
agreement dated April 25, 1966, proceeded to arbitration before 
; he Japan Commercial Arbitration Association in Tokyo, Japan 
fhc-reafter JAPAN CAA') to resolve a dispute arising between the 
parties relative to a breach of said contract. The contract 
called for the purchase by FOTO of a large quantity of a unique 
still camera which COPAL had undertaken to manufacture. COPAL 
asserted damages in the sum of $631,528.07 purportedly sustained 
as a result of FOTO’s refusal to accept or pay for cameras manu- 
actured in accordance with the terms of the contract. FOTO inter¬ 
posed a counterclaim in the sum of $930,000.00 contending that 
COPAL breached its contractual obligation by producing a defective 
camera which could not be sold. 

Prior to the full completion of the arbitration 
bearin; but very close to the conclusion thereof, FOTO filed a 
Chapter /,[ petition, as above stated. 

On the 27th day of March, 1970, and before the finali¬ 
zation ot ’the arbitration hearings, my predecessor, Honorable 


2 
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FOTOCHROME, #70-B-209 

S " n ' n '■ "' ,rnr ‘ r ’ lssu<>d an order continuing FOTO in possession 
,£ th " ’ , ’ t0r ln P° sst ‘ ss i°n. The body of the order contained 
-—— - ' i ijunctivo provision following: 

^f a thc m divor e inch’d' 0r ''r. 0f ChiS Cou «* 311 creditors 
nln tc i ’ i^ c itadmg their agents, servants and em- 

Sherif^ of-heVrT r °/ th ° City of New York and 
M rhfV k ° f Sew York > actin Z in their behalf 

O; in the furtherance of their claims, be and they are 

in- anv r aeti^ons°^suit r> ° m comn,encin g or continu- 

3 u -ions, suits, arbitrations , or the enforcement 

1" any C ° Urt ^ ainRt this ^btor or taking 
?nmpha S r a '; u ^^ r Pr ° C - din « S —pt before this Court.' 

r e»*ti fir copies of the Court's order were duly served upon 
COiU; ' lnd Ch " JAPA:I CAA * f’OPAL did not seek a review of the 

oc rr. Notwithstanding the Court’s restraining proviso, 
SU C rat inn hearing to a conclusion unilaterally. 
• 1VPVI --Pressing uncertainty as to what procedural course 

- s'’o-.M ‘olio-,, ultimately decided to cone lude the hearing 

— ssinr doubt, however, as to the binding effect of 

’ ,1 " 1 11 Hyht ° f the Chapter XI filing by FOTO and the re- 
. - ord.-r or the bankruptcy Court. (See minutes of the 

hearings exemplified by Robert A. Tsukayama, Vice Counsel 
<>; the 1 ai tr d States). 


3 
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FOTOCHROME, #70-B-209 


On September 18, 1970approximately six months 
alter the filing of the petition, the JAPAN CAA rendered its award 
jjT^avox--of COPAL. Damages were fixed in the sum of $624,457.80 
•ith interest at six percent per annum from January 1, 1967 to 
ito oi payment in full. FOTO's counterclaim against COPAL was 
ismi c >sf d. Costs were assessed at $6,659.66 prorated as follows: 

Ninety percent to FOTO 
Ten percent to COPAL 

COPAL, the recipient of the award, did not take any 
s! '°P c cor. !ir-: same by entry of judgment, pursuant to § 7514 of 
t ic CPLR pr -Title 9, § 9 of the U.S. Code Annotated. In lieu 
thereof, on October 22, 1970 COPAL filed a proof of claim with the 
ar -uptcy Court Cased upon the sum total of the award. FOTO, as 
th< ! btor in possession, demurred to the validity of the award and 
I; 1objections to the claim. In adjunct thereto FOTO petitioned 
'k- Cankruptcy Court to relitigate merits of the claim and its coun- 
1 a i . T-k thrust of COPAL's contention in esse is as follows: 

Ji* ankruptcy Court is not empowered to stay arbitra¬ 
tion hearings 

! U " 1 i uptcy Court lacked _in personam jurisdiction 

o/r r COPAL and/or the JAPAN CAA; ergo, the Bank- 

ritcy Court's stay order had no extra territorial 

effect 
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h ' ; , ' ir ,! ° c trine o ' estoppel obtains since the 
; u ' Jj -ct natter of the controversy and the parties 
1vo,v ' ,f! t!lProin ’'ere subject to the laws of Japan 

° TU ’ iri diametric posture to COPAL’s contention, 

■'.srry.-t the fo llowin : 

‘ . Jptcy Court was inherently empowered to 

T"' ; :hf ' rps trainin'; order effectively staying 
■ ' tn' a’-u j tration hearing, y K 

■'* Th ' 1 ‘ in vi( " 7 ° : thp fap t that the award followed the 

immencement of the bankruptcy proceeding it is 
no. binding against the debtor in possession 

T: ' r r "‘ la,:jv °ly simple, factual situation herein 
^ olds into a meItifacete 1 issue opening a Pandora's box of 

s-ions touching upon the conflux of oankruptcy and arbitration 
■ r ' ; h£ ‘ ^ ur2 *sdiction of the Bankruptcy Court; conflict of laws; 

VV ’ Li ' Cnforct ' ien t of international arbitration awards and/or 

ju ' mr nts. 


Arbitration, as the medium to resolve commercial 
disputes, has burgeoned in the past decade. Constant 
' t! 1 ’ arbitration, :or the most part, is clearly 
v '■» • The area in which arbitration ami bankruptcy law converge, 
however, appears to be an unchartered sea. There is a dearth of 
lawn,-, th, subject, particularly With reference to agreements for 
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:hp arbitration of disputes between U.S. parties and foreign enti- 
' :r ' 3 -*- n juxtaposition with the Bankruptcy Act. 

Section 26 of Chi; Bankruptcy Act and General Order 33 
< " 0nCl 1 " u ’ solc statutory reference covering arbitration. It is 
nrovi'-’e-' therein that the Receiver or Trustee in Bankruptcy may, 
pursuant to the direction of the Court, submit to arbitration any 
'mct-vi-rsy arm ng in the settlement of the estate. Tills section 
is operative only in the absence of a contractual provision to 
arbitrate - jenin v Mein, C.A.N.Y. 1962, 301 F. 2d, 378; Shilling 

v ^ ,lian S -S- rn-, D.C.N.Y. 1961, 190 F. 2d 462. Relief 

under 5 26 is subject to the Court's discretion. Section 26. c. 
provides that the award "shall have like force and effect as the 
-■ 1X1. o' a jury’. Thus, an arbitration award rendered thereunder 
i . o 10 on the merits by the Bankruptcy Court - In re HeLam . 

' c - 3 Am B.R. 245, 97 F. 922. 

•ith reference to contracts containing arbitration 
provisions entered into prior to bankruptcy, the law takes a 
dichotomous course, viz., if the claim is asserted in behalf of 
t,ir ‘ r5 ' l " ,! ' rUpt t,un U is judicially sanctioned - Plein v Chuchat, 

7 “ J ‘ ‘ J * / jI> N,Y * S * 2cl > 63 3. On the other hand, if the 
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Cl,im iS a£alnst cl 'e Bankrupt's estate, the issue may not be sub¬ 
mitted to arbitration without the consent of the Receiver or 
Trustee further subject to the authorization of the Bankruptcy 
Court - Matter of Haimon Publishing Co.. Tne. . 34 Am. B.R. (N.S.) 
786. 


The rationale exposited by the foregoing expression 
la " IS anchore<I tr > the concept that enforcement of arbitration 
•/oulT affect aid, in some measure, determine the assets of the 
Bankrupt's estate available for distribution; hence, interfering 
with the interest of parties not privy to the contract and who 

never consented to arbitration; namely, the Trustee and the general 

creditors. 


The courts have, however, compelled arbitration over 
the objection of the Trustee if the factual circumstances show 
'-bat claims against the bankrupt estate can be paid without dimin- 

s:i ' n aSSetS o£ saW csca “- - Matter of Crain Prodnr s Corpo - 

Arn - ! - [ I. (II.S.) 81, 20 F.S. 134 (S.D.N.Y. L937). 


Albeit, 

o. application to the 


the foregoing analysis of § 26 has a measure 
issue at bar. It does not encompass a 
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spr-cilic or satisfactory resolve of the multi-dimensional question 

in issue which is hereinbelow distilled into three fundamental 
parts 


1 • Docs tho Bankruptcy Court have authority to enjoin 
an international arbitration tribunal? 

Was the arbitration award rendered by the inter¬ 
national arbitration tribunal equivalent of a 

judgment? 


. Does the bankruptcy 
behind the judgment 
or must it allow the 


Court have the power to look 
relitigating the merits thereof 
claim as filed? 


y 


iho plural composition of the issue favors a disposi¬ 
tive iinding ad seriatim : 

Tie statutory criteria appertaining to the first prong of the 
question embraces the following pertinent parts: 

Section 3U of the Bankruptcy Act provides as follows: 


. , i me c °y rt in addition to the relief pro- 

V , J , y § 11 of this Act and elsewhere under this 
chapter, enjoin or stay until final decree the 
commencement or continuation of suits other than 

and L Lv° Cnf ° rC ° } iPUS u P° n the Property of a debtor, 
anr may, upon notice and for cause shown, enjoin or 

O^cont? 11 M naI ^° Cree any acC ° r Ch<? C °™>ence m enc 
or continuation of any proceedings to enforce any 

upon the property of a debtor.” 


1 ion 
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..action Lla of the Bankruptcy Act, provides, in part, as follows: 

'Suits By and Against Bankrupts, a. A suit 
which is founded upon a claim from which a discharge 
ould he a release, and which is pending against a 
person at the time of the filing of a petition by 
or against him, shall be stayed until an adjudication 
or the dismissal of the petition; if such person is 
adjudged a bankrupt, such action may be further stayed 
until the question of his discharge is determined by 
the court after a hearing, or by the bankrupt's filing 
a waiver of, or having lost, his right to a discharge, 
or, in the case of a corporation, by its failure to 
file in application for a discharge within the time 
prescribed under this Act ... 

Chapter XI of the Bankruptcy Act provides: 

V.Tiere not inconsistent with the provisions of 
!.his chapter, the court in which the petition is filed 
shall for the purposes of this chapter, have exclusive 
jurisdiction of the debtor and his property, wherever 
located.' 


Sec trot; 


’OP of Chapter XT provides, in part, as follows: 


. The Provisions of chapters I to VII, inclusive, 

°' * s /v< T t s ^ a 11 > insofar as they are not incon¬ 
sistent with or in conflict with the provisions of this 
chapter, apply in proceedings under this chapter.” 


Accordin 


, since it does not appear to be inconsistent with 


,M ' cMon " or with an V °Cher provision of Chapter XI, Section 2a(15) 
is applicable. Said section authorizes courts of bankruptcy to: 


H. r >) Make such orders, issue such process, and 
MU. r such judgments, in addition to those specifically 
provided for, as may be necessary for the enforcement 
o, the provisions of this Act: Provided, however . That 

an injunction to restrain a court may be issued by the 
■judge only. ' y 
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The context of the above statutes explicitly confers 
upon the Bankruptcy Court exclusive jurisdiction over the debtor 
and his property wherever located, together with broad injunctive 
powers to preserve its paramount jurisdiction. 


'Collier on Bankruptcy', Volume 1, H2.61, pages 322, 
’23, contains a pandect of § 2a (15) of the Bankruptcy Act wherein 
it is stated as follows: 

Clause (15) is an omnibus provision in such general terms 
as to be che basis for a broad exercise of the power in 
the due administration of a bankruptcy proceeding. The 
most important and frequent example of this exercise is 
the use of the power to enjoin or restrain the actions of 
others. While such power is probably inherent in the 
Bankruptcy Court as a court of equity (Clause 15) gives 
i^ express legislative sanction." (emphasis supplied) 


Corollary thereto the courts have held, practically 
in unanimity, that a Referee in Bankruptcy has the authority to 
stay parties to a suit, if not the power to enjoin a court - 
-..’2^"31 v. •')illu an . 2 F. 2d 365 (1st Cir. 1926); Music Master 
Corporation . 15 F. 2d 860, 861 (E.D.N.Y. 192^; Steelman v. All 
C ontinent Corporation . 301 U.S. 278 (1936); Martin . 78 F. Supp. 
633 (F.O.N.Y. 1968). 

- 10 - 
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In extension of the foregoing doctrine, the Court in 

the case of In Re Dana,167 Fed. 529, 530 (8th Cir. 1909) held as 
fo1lows: 


injunction in this case ran, not only against 
the parties to the suit in the state court, but also 

without ) MH State ^ Urt itSelf ^ the jud 8 e * Assuming, 

■ -Lhout deciding, that power exists so to extend the writ 

clearly it should never be exercised, except in case ’ 

imperative necessity. An injunction’operating upon the 

^ ne u 111 rarely fail to accomplish all that is 
cded, and it should not be anticipated that a judge of 

• S COU J t wil1 of his ow a motion insist upon proceed- 
*£ er . ? ar “ eS in “^est have been restrained by 
l court M “ os f jurisdiction in the particular matter is 
paramount. A considerate regard for the dignity of the 

intricate S ° to harmony in our 

intricate judicial systems, forbids an assumption that 

they will not be equally solicitous to observe the Consti¬ 
tution and laws of the United States, which constitute the 
supreme law of the land binding upon all the courts." 


Thus, the composite weight of authority as reflected 
:n t,1<! lbOVe decislons Is patently to the effect that a Referee in 
bankruptcy cannot enjoin a court. The reasoning in re Dana, SU pra, 
however, elicits a pragmatic concept which I deem rationally com- 
W ll.'.g in the case at bar, viz., that the JAPAN CAA should not 
have continued with the arbitration hearing after being served with 
'he restraining order from the Bankruptcy Court whose jurisdiction 
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was paramount. Moreover, there is some doubt as to whether an 
irregular tribunal - not judicial, should be accorded the mantle 
of a court. 


Notwithstanding the above, COPAL challenges the 

Court's authority to stay arbitration proceedings asserting that 

the provisions of § 314 of the Bankruptcy Act are definitively 

absolute so as to restrict the power of the Court to the stay of 

suits only insisting that the Court's power doesn't extend to 

arbitration hearings. Surprisingly, both 'Remington on Bankruptcy 

and '(.oilier on Bankruptcy' support COPAL's position. 'Remington 

on Bankruptcy', § 3257, treats the issue as follows: 

'Arbitration proceedings without court sanction 
have been considered not stayable as suits" 

Likewise, 'Collier on Bankruptcy' (14th Edition) K11.03, in discus 

ing the term "suit" states: 

The term, however, does not include arbitration 
proceedings" 

Ostensibly, COPAL and both Remington and Collier 
posited their findings upon a decision of very early vintage 
decided by Referee Davis in the Southern District of New York; 
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namely, the Matter of Markowitz Co., Inc .. 6 Amer. B.R. (N.S.) 

221, wherein Referee Davis held as follows: 

'It does not seem to me that the arbitration pro¬ 
ceedin'’ instituted before the bankruptcy between 
the bankrupt and one of its creditors is a suit 
within the language of the Bankruptcy Act." 

Having the utmost regard for the opinion of the 
ate Referee )avis and the eminent authorities on bankruptcy law, 
I nevertheless venture to say that were T to follow their thesis 
and adhere to their findings I would perpetuate error. The re¬ 
strictive limitation ascribed to the generic term "suits" so as 
to exclude arbitration is neither plausible nor persuasive. 
Adopting such a narrow definition would contravene the express 
purpose and intent of § 2 of the Bankruptcy Act. Moreover, in a 
mo re i 1 o it opinion, viz., Madawick v Travellers’ Insurance Co ., 
100, Judge Hill disposed of the tortured reasoning 
and semantic limitation of the word "suits" as follows: 

It seems to me that the word "suit" is a broad 
term including arbitration." Affirmed 307 N.Y. Ill 

Premised upon the context of the above precepts, I 
ninlw thf 1 ollowing dispositive findings: 

Pf 
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L. That the restraining order of my predecessor was 
jurisdictionally effective and binding upon the 
parties engaged in the arbitration proceeding 
and the JAPAN CAA. h 


ihat the JAPAN CAA should not have continued the 
arbitration hearing ex parte in light of the 

injunctive provision and the paramount jurisdiction 
o' the bankruptcy Court. 


That the post-filing award 
deemed a nullity and found 
thr debtor in possession. 


of the JAPAN CAA is 
to be not binding against 


Adverting to the second prong of the three-fold 
1SSUe » 1 ,;i11 assume arguendo that Section 3^7 (2) of the Bank¬ 
ruptcy Act is inapplicable and, further, that the Court lacked 
authority to stay the arbitration tribunal. Predicated upon the 
foregoing assumed posture § 63a of the Bankruptcy Act (debts 

vhich may be proved) comes into focus. The pertinent parts 
thereof follow: 


dents of the bankrupt may be proved and allowed 
against his estate which are founded upon (1) a fixed 
liability, as evidence by a judgment or an instrument 
n writing absolutely owing at the time of the filing 
' the petition by or against him, whether then 
paya>.. or not, with any interest thereon which would 
have been recoverable at that date or with a rebate 
Oi interest upon such as were not then payable and 
di' not bear interest; 
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"(5) provable debts reduced to judgments after 
the filing of the petition and before the considera¬ 
tion of the bankrupt's application for a discharge, 
less costs incurred and interest accrued after the’ 
iiling of the petition and up to the time of the entry 
of such judgments... ." 


’be statutory content above cited clearly imposes a 
condition precedent to the validation of a debt as a provable 
claim against a oankrupt estate. Constant therewith the award of 
thr JAPAN CAA had to be the equivalent of a judgment to fall 
•■•ithin the purview of either Subdivision (1) or (5) of § 63a of 
mi-ruptcy Act. Arbitration awards rendered in New York do 
•° -LH-12. —- cf - -- equate to judgments. Confirmation thereof by the 
Ne- York State Supreme Court Dr the U.S. District Court is a vital 

prr requisite to sustain the transposition of arbitration awards 

in ;o judgments. 


action 63a (1) is particularly cogent to the issue 
. . : r: positive orro factor herein in light of the fact that 

‘ 1S no:: a fixed liability absolutely owing at the 
: Hn of the petition - Royal Baking Ponder Co . v. 

7 ' ] • 7,1 445 ( 4 th Cir. 1935). Insofar as § 63a (5) is 

• applicable provisions thereof are central to the 

the award of the JAPAN CAA comprised a provable 
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debt; reduced to judgment after the filing of the petition - 
:_lii- ‘ *•' v. dad dock , ISO F. 2d 121 (5th Cir. 1950). 

"'hr Court pursued the conflict of laws aspect in¬ 
to the issue by holding a hearing relative thereto on 
J ch , 197 . COPAL called Seiichi Yoshikawa, Esq., a member of 
h- .j-ipa vsr lir, as its witness. Said attorney, reading from 
•japanes- C.od- of Civil Procedure No. 29 of 1890, testified 
-in arbitration award under Japanese law has the same effect 
ir a judgment. Interrogation by the Court elicited from the 
••ltness the .act that a judgment emanating from a foreign court 
Yj-'ceable in Japan only after confirmation, pursuant to 
Japanese law. Subsequent to the hearing and in conjunction thcre- 
witr, the Court requested and obtained from the Counsel General of 
Japan a copy of the Law of Civil Procedure translated into English. 
7oo’ 'ill. Arbitration Procedure Article 800, states as follows: 

As between the parties tin award has the effect 

o a final and conclusive judgment of a court of 
justice." 

apposite to the above subject matter, the Court tool' 
judicial aotice of the fact that the United States is a signatory 


16 - 




FOTOCHROME, #70-B-209 


tr a bilateral Treaty of friendship, navigation and commerce with 
Japan - 4 U.S.T., 2063 TIAS 2863 and 206 UNTS 143. Said Treaty 
accords recognition and gives legal efficacy to agreements con¬ 
taining arbitration clauses between United States nationals and 
companies and Japanese nationals and companies - Oregon Pacific 
sor est Products Corp . v. Welch Panel Co .. 248 F. Supp. 903 (1965); 
A ssociated Metals and Minerals Ccrp . v. The Steamship Mihah' s 
Angelos , 234 F. Supp. 236 S.D.N.Y. (1964). 

Tangentially, it is to be noted that effective 
1 corua.y L, 1971 the United States under the auspices of the 
United Nations, along with 37 other nations, ratified the United 
Nations Convention pertaining to the enforcement of foreign 
arbitral awards - U.S. Doc. No. E/CONF. 26/9 Rev. 1, 6/10 (1958). 
Pursuant to the terms thereof international arbitration awards 
attain the status of judgments enforceable in the federal courts 
summarily. The substantive impact of the treaty extends the 
concept or comity and reciprocity so as to dispel the uncertainty 
as to tiie legal effect of foreign arbitration awards -- Aksen: 
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(Southwestern University Law Review, Volume 3, Number 1). 

In view of the fact that the effective date of said 
treaty is subsequent to the filing herein the provisions thereof 
do not specifically encapsule the subject matter at bar. It does 
however, sr rve to punctuate the fact that prior to the ratifica¬ 
tion of the treaty by the United States federal courts were not 
hound to give recognition to such awards absent the incidence of 
confirmation. 


Premised upon the above factual and legal concepts, 
fi id that the award of the JAPAN CAA constituted a conclusive 
jud-ment as or tween the parties in Japan (emphasis added). 

The remaining prong, of the issue turns on whether 
tin auP ruptcy Court is empowered to look behind the "judgment”, 
° r n ’' whether the award is res adjudicaca as a judgment. 

IV:t the Bankruptcy Court has the power to review 
t l > ire’mstinces surrounding the entry of judgment is unquestion 
a! If -- Ponp'-r v. nit ton . 308 U.S. 295 (1939). 

Tt is well settler! that a judgment rendered after 
iling o thf bankruptcy petition is not provable notwith- 

:r 
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standing the fact that the verdict or findings of fact and con¬ 
dos ions of law upon which the judgment is subsequently granted 
ir " pricv- to the filing of the petition -- Coclin Tobacco Co . 

v. Griswold , 408 F. 2d 1338 (1st Cir. 1969); In re Kroeger Bros .. 
262 Fed. 463 (E.D. Wise. 1920). 


In the Coclin Tobacco case, supra, a decision on a 
o-t claim was rendered by a state court prior to the filing of 
!:h. bankruptcy petition, but the judgment was rendered thereafter, 
d' court of appeals affirmed the disallowance of the claim stating: 

c : clea** that under Mew York law a judgment is not final until 

entered. 


In the case of uane v. Industrial Commissioner of 

— -- L —1 n rk , F. 2d 338 (2d Cir. 1931), cert, denied 

lil I ^ ' ow- ii ssioncr -f State of New York v. Irving Trust Co .. 

• J • J ’ 1 ■ n / > it was held that a compensation award ren- 
p- or to bankruptcy was not a provable claim. The court, 

J 1 ,f, 'y ° : ts ’ ec is ion, stated the following: 'It appears 

hat a-w s ”er- made to the claimants, hut no judgments have been 
ate-e'’ i wool. An award is not equivalent to a judgment." It 
J •“ however, that £ 63a was amended so as to specifi- 

all/ a- compensation awards provable as claims in the Bar.k- 
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ruptcy Court. Accordingly, it was held in Nathanson v. N.L.R.B, . 

2.L. 25, 50 (1952), that .. ’where the matter in controversy 
has been entrusted by Congress to an administrative agency, the 
bankruptcy Court normally should stay its hand pending an adminis¬ 
trative eision. [he JAPAN CAA, of course, is not an administra¬ 
tive age icy created by Congress but merely a tribunal agreed to by 
the parties, "'he Nathanson case, supra, therefore is not per se 
relevant to our ['actual situation. The import of this case pertain 
to the act that it is definitive of singular exceptions to the 
genera^ mb' o r law appertaining. 

he court, however, cognizes the maxim that generally 
e -’"r the provisions of § 53a (5) of the bankruptcy Act, claims 
i-iin V on provable debts reduced to judgment after the filing o r 
t. petition, ut before the consideration of the bankrupt's appli¬ 
cation "or • ischargr, are provable and allowable -- United States v 
Pa- 'Of’-, 180 . 2d 121 (5th Cir. 1950), cert, denied 340 U.3. 813 
' 19 0, , and To lo Anto , 11 F. Supp. 345 (D. Minn. 1935). 

o re Anton, supra, the court after noting that the 
< —dim - commenced suit prior to bankruptcy on a valid and provable 
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claim, viz., a promissory note, held that the judgment rendered 
thereafter could be the basis of a claim in the bankruptcy pro¬ 
ceeding oarring a contest on the merits. After noting, as had 
the court in the Paddock case, supra, that the state supreme court 
is not obligated to take judicial notice of the bankruptcy pro¬ 
ceeding. and that the pendency of said proceeding must be pleaded 
and proved, the court in Anton indicated that "nothing that was 
done in the Bankruptcy Court had ousted the jurisdiction of the 
court to enter judgment on the verdict rendered ... ." 11 F. Supp. 

at 365. In the case at bar, the Bankruptcy Court did take action 
to oust the tribunal of jurisdiction, i.e., it issued an injunction 
which, regardless of its effectiveness, was before the tribunal 
p 'ior to its rendering the award. 

The court in Anton , supra, and other courts have 
cons!:rue ’ § 63a O) to mean that provable debts reduced to judgment 
ai.te'- tn<: liline of petition may be proved by such judgment inter¬ 
dicting any contest on the merits -- In re McBryde . 99 Fed. 686 
(h. ). do. Car. 1899). 


■he courts in both the Anton and McBryde cases relied 
upon the decision of the United States Supreme Court in Bovnton v. 
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--1' 1 > U.S. 457 (1887). In the Boynton case, the state court 
ictioji was instituted prior to bankruptcy but the judgment was 
r ‘ ;K ' c> * Gd thereafter. The bankrupt later obtained a discharge and 
then moved to stay execution on the judgment perpetually. The 

supreme Court affirmed the decision denying the stay indicating 

th a t: 


... where the bankruptcy proceedings are 
brought to the attention of the court in which 
a suit is being prosecuted against a bankrupt, 
that court shall not proceed to final judgment 
until the question of his discharge shall have 
noen determined. The state court could not know 
o take judicial notice of the proceedings in 
bankruptcy unless they were brought before it in 
soru appropriate manner, ... but the proceedings 
nay, upon the application of the bankrupt, be 
stayer 1 to await the determination of the court in 
bankruptcy on the question of his discharge.’’ 

121 U.S. at 466-67. 


si on to si 
notice- of 


la the ban 
thrust o' 


"he court in Boynton , supra, then limited its deri¬ 
vations where the state court did not receive actual 
the bankruptcy proceeding and where no action was taken 
knaptcy cou~t to stay the state court proceeding. The 
the above cases implicitly specify that a state court ju 
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ment will be provable only where the bankruptcy court has taken 
no action to prevent the entry of judgment or has directed the 
state court proceeding to go forward pursuant to § 57d of the 
bankruptcy Act, 


Section 57d of _he Bankruptcy Act provides as follows: 

"Claims which have been duly proved 
shall be allowed upon receipt by or upon 
presentation to the court, unless objection 
to their allowance shall be made by parties 
in interest or unless their consideration 
be continued for cause by the court upon its 
own motion: Provided . however , That an un¬ 
liquidated or contingent claim shall not be 
allowed unless liquidated or the amount 
thereof estimated in the manner and within 
the time directed by the court; and such claim 
shall not be allowed if the court shall deter¬ 
mine that it is not capable of liquidation or 
of reasonable estimation or that such liquida¬ 
tion or estimation would unduly delay the 
administration of the estate or any proceed¬ 
ing under this Act." 


The weight of authority correlates to the effect that 
a judgment rendered by a court, other than a bankruptcy court, after 
the filing of a petition, to be provable under § 63a (5) so as to 
conclusive on the merits of the claim, must be made in compli¬ 
ance with the provisions of the Bankruptcy Act -- In re Paramount 
didli-■ Corporation , 85 F.2d 42 (2d Cir. 1936); Marks v. Brucker . 
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434 F.2d 897 (9th Cir. 1970); In re Barrett & Co . , 27 F.2d 159 
(S.O. Gas. 1928) aff'd., Rhodes v. Elliston , 29 F.2d 737 (5th Cir. 

1928); In re Janes A. Brady Foundry Co .. 3 F.2d 437 (7th Cir. 1924); 
In re Service Appliance Co., Inc ., 39 F.2d 632 (N.D.N.Y. 1930). 


In the Paramount case, supra , the Court of Appeals 
for the Second Circuit affirmed the District Court stating: 

'... We take it as lav; that a judgment 
obtained after bankruptcy petition filed (sic) 
docs not liquidate a claim for purposes of 
distribution (citing authorities). The fact 
that Section 63b Bankr. Act (11 U.S.C.A. §103(b) 
(now §57d), allows unliquidated claims to be 
liquidated 'in such manner as it' (the court) 

'may direct,' would seem to give it control 
over liquidation, (citing statute). Therefore, 
except for the reorganization proceeding, the 
judgment creditor would have had to prove his 
claim before the referee, or in some other way 
chosen by the court under Section 63b (now 57d)." 


In Barrett & Co .. 27 F. 159 (S.D. Ga. 1928) the 
clairint brought suit in the state court on June 26, 1923. On 
July 30, 1923 Barrett &. Co. was adjudged bankrupt. Barrett & Co. 
appeared, in the state court action and interposed an answer plead¬ 
ing the pending bankruptcy proceeding as a defense and praying 
for :i stay of said action. The trustee received notice of the 
action, appeared in the state court, but refused to participate in 
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Ch< trial. A judgment was entered in the state court In favor of 
Rhodes, who then filed a claim based on the Judgment. The trustee 
objected to the claim. The referee allowed the claim pursuant to 

' ' ,3a r ° and precluded any into the merits thereof. The 
strict Court, in reversing the referee's decision, reasoned as 


- o 1 lov/s : 


The Bankruptcy Act (U USCA), passed 
in pursuance of the Constitution, is part 
of the supreme law of the land, superseding 

st«uJec eS f? < SOn ° ral J urls P r ndence and state 
statutes, if i n conflict with them. 

Merely personal judgments against the 
oankrupt, rendered after the adjuficaUon Ld 
a.ter the rights and liabilities of the bank¬ 
rupt estate have become fixed, the trustee 

b?nd K the r arty “ the,,V ShoUld re asonably not 
x iQ th truscee nor the estate." 27 F.2d at 

A personal suit against the bankrupt 

deb? be th T jh U may ’ if on a P^vable 

debt be temporarily stayed pending bankruptcy 

The court does not judicially notice the bank- 

up cy proceeding, but it must be pleaded and 

proved. *** But in such personal suits the 

jurisdiction which the trial court retains 

^ u^sd?'T' PtCy 18 °" ly What U had before - 

™ 1h th<? Pers ° n o£ the bank¬ 

rupt The jurisdiction over his property and 

'“burdens has passed to the bankruptc^court 

su'fers [ [ bankrupt thereafter does or 

suffers to be done can affect them. 

of ? a! ° 3 ralr ? nd ec * ual distribution 

estate to creditors through the federal 


- 25 




141a 


FOTOCHROME, #70-B-209 


c iurts is a prime object of the Bankruptcy 
Act. To accomplish it, it is just as import- 
ait that the claims of the distributees be 
ascertained by the bankruptcy tribunal as 
that the bankrupt's property should be col¬ 
lected by it. That the distribution should 
*c controlled by the judgments of other courts 
ii ’.ay jurisdiction where the bankrupt can 
served, the creditor perhaps selecting 
' "adorable forum, and the banbrupt perhaps 
okaying favorites in defending, would be 
^wost unfortunate. Even if notice and op¬ 
portunity to defend be given the trustee, 

:.Vtch embarrassment would, and much injustice 
might ensue. 

"uv provable debts reduced to judg- 
r nt after the filing of the petition, men¬ 
tioned in 1 61a (5), do not include all 
such judgment rendered against the bankrupt. 

But I am persuaded that only provable 
'‘fits reduced to judgment after the filing 
of the petition pursuant to the provisions 
the Act ar meant 'Court's emphasis]. 

One such provision for reduction to judgment 
occurs in " 63b (11 USCA §103(b) [now §57d], 
immediately following: 'Unliquidated claims 
a: ainst ".he bankrupt may, pursuant to applica - 
i on to Jy. court , bo liquidated in such 
manner as 't sha 1 1 direct .' [Court's emphasis]. 
I.inuid-itio i by the trial of a suit, if so 
i w'cto' - , ’.701 ile result in a provable judgment. 

■ ! gui datIon by a trial against the wish of the 
anbruptcy court, and without the participation 

1!_ '‘.s twistee, would not . (Emphasis supplied) . 

27 i’.2d at 161 


-he liquidation of the claim in the subject proceed- 
i a>’ist the wish of the bankruptcy court" as evidenced 


o 
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the issuance of the stay order, whatever the legal effect thereof 

mav have ben. 


Thr tenets of law gleaned from the aggregate authority 
above cite- elicits the following findings: 

i.Mt thr Bankruptcy Court is empowered to look 
behind a judgment to ascertain on the merits the nature 
of the debtor's liability. 

That the Bankruptcy Court by the issuance of a 
restraining ou'.er effectively imposed its paramount 
authority over the estate of the debtor in possession 
ousting the jurisdiction of the JAPAN CAA. 

hat the arbitration award rendered by the 
JAPA CAA was not scl ' r executing as a judgment in the 
'-(• states so as to be binding upon the debtor in 
possession. 


/ 


Sll n j - c 


Court 


] oc ted 


inat the filing of the subject claim by COPAL 
tor? said claim to the scrutiny of the Bankruptcy 
'«>r all purposes. 

hat the contentions advanced by COPAL are re- 
1S legally inapposite. 
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This memorandum shall constitute my Findings of Fact 
and Conclusions of Law under §39a, sub. (a), G. 0. 47, and Rule 52a 
Fed. II. Civ. P. 


IT IS, THEREFORE, ORDERED that the debtor in possession 
is entitle' to a hearing on the objection to COPAL's claim. 

IT IS FURTHER ORDERED that said hearing on objection 
come on to be heard before this Court on the 11th day of Septem¬ 
ber, 1973, at LO:30 A.M. 


DAT: .); July 31, 1973 


/ 
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C. ALBERT PARENTE- 
Referee in Bankruptcy 


topics nailed this day to each of the following: 

IiOuis P. Rosenberg, Esq. 

Attorney for Debtor 
16 Court Street 
Brooklyn, N.Y. 11201 

Whitman & Hansom, Esqs. 

Attorneys for Claimant 
322 Fifth Avenue 
■ lew York, N.Y. 10036 
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The litigants have joined issue where the laws of 
bankruptcy, foreign arbitration, jurisdiction and judgment 
recognition overlap. Although the result is troubling, for 
the reasons indicated below we hold that, in the circumstance 
of this case, pending foreign arbitration proceedings are 
not subject to stays by a bankruptcy judge. We recognize 
that this holding may prefer foreign to American creditors 
in a limited class of cases. 

I. FACTS 

Fotochrona, Tne., a New York corporation, fell Into 
dispute with Copal Co. , Ltd. -- a Japanese corporation ap¬ 
parently neither present nor doing business in the United St'. 
-- over the terms of an agreement to manufacture special 
cameras in Japan. Canal sought damages of $631,528.07 for 
Fotochrome'«? failure to pay; Fotochrome claimed $ 930 , 000 . Oh 
for defective cameras. 

Under a provision in their contract, the perti-- 
proceeded to arbitration before the Commercial Arbitrnti mi 
Association in 'lokyo, Japan. All the evidence was pre 
in thirteen days of hearings, both parties being represented 
by local counsel. 
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On March 26th, 19/0, while the parties were awaiting 
issuance of an award by the Arbitration Association, Fotochrome 
filed a Chapter XI arrangement in the Eastern District of 
New York. The bankruptcy judge issued the usual order the 
next day continuing the debtor in possession and staying all 
proceedings, including pending arbitrations, by creditors 
under the authority of section 11(a) of the Bankruptcy Act. 

11 U.S.C,A. § 29(a). He ruled: 

"That until the further order of this 
Court, all creditors of the debtor, 
including their agents, servants and 
employees and any Marshal of the City 
of New York and Sheriff of the State of 
New York, acting in their behalf or in 
the furtherance of their claims, be 
and they are hereby restrained and 
enjoined _frpm_commencing or continuing 
an Y actions, suits, arbitrations . or 
the enforcement of any claim in any 
Court against this debtor or taking any 
further steps or proceedings except be¬ 
fore this Court." 

In the Matter of Fotochrome, Inc ., 

Decision p. 3 (Emphasis added.) 

After certified copies of this order were delivered to Copal 

and the Commercial Arbitration Association in Japan, Fotochrome 

"withdrew" from the arbitral proceedings. 


Undaunted, the Arbitration Association published its 
decision in favor of Copal on September 18, 1970. 



It awarded 
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damages in Lluj sui:» nf 1624 ,467.80 
costs between the parties. Copal 


with interest and divid'd 
entered judgment on its 


award in Japan and filed n proof of claim here in the Eastern 
District of Mew York. It never entered judgment on the award 
in an American court on the theory that it was constrained 
in this country by the stay of March, 1970. 


Upon the strength of the stay, the bankruptcy Jedre 
refused to recognize the finality of the arbitral award to 
Copal arid ruled that he had power to rehear the issues of 
liability clo r ovo . Thir appeal followed. 


i 1 . op THE P /J. T KRUPTCY COUR T 

Tt ' s n3C ctirnrisJng that the Japanese Conaiarcirl 
A. bi ti «.11 on , jsotiatun c:cde its award cfespite the bankruptcy 
court order. Our court, - bereft of any basis to error. 

in 1 ri idjtcljp OV£ - r Copal - much less the Arbir-i 

until, after proceeding- in J- 
hod ter 5noL .*•) and Copal filed its claim here. 


a ction ?(n) of th? Bnnki'untcy /'ct (11 U 'I 


51 Un)) co ' lif » Fundementnl rule l0 r nil American cow 
requiring sort* basin of jurisdiction over the person of t 
Port/ It seeks to bind. The provision roads: 
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Courts of the United tates herein— 
be fore defii ed 

are hereby cr .. . >urts of bankruptcy 
and are hereby invested, .'chin chi:ir 

respe ctive territori al k;as no~~ 
established or as they may be hereafter 
changed, with such juri ion at law 
and in equity as will enable them to 
exercise original jurisdiction in pro¬ 
ceedings under this title . . 

(15) Make such orders, issue such process 
. . . as may be necessary cor the enforce¬ 
ment of the provisions of this title " 

11 U.S.C. § 11(a)(15). 

(Emphasis added.) 


By providing, unde- section 3i of the Bankruptcy 
Act (11 U.S.C. f, 71L), that the court in which a bankruptcy 
petition is filed shall hav "exclusive jurisdiction of the 
debtor and hla property, l ss indicated 

that a Chapter XI court ,• send its pro¬ 
cess beyond the boundaries of ts tect its 

jurisdiction. See Continenta l Illinois tional Bank & Trust 
Co. V. Chica go .1. & P. ly. Co. . et al . . 294 U . 648,682-^, 
55 S.Ct.595,609 (1935) (construing tb■ t u t e § 77 

civil proces ; "in any In re Gr eyl tug 

Realty Coro ., 74 F.2d 734,737-38 ( b nom 

Troutman v. Compton . 294 '.S. 72), 55 c ,. f t 639 (i935); 8 
Collier on Bankrupt : v . 3.03 at 183- r‘>8 (14th ed . 1971). Rut 
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no authority has ran tru> rl that never to extend beyond the 
territorial limits of the United t. ties to control the action 
of parties and tribunals wL-. ut. a ind*,pendcnt basis of 
jurisdiction over them. Cf . Advisory Committee's Notes to 
Bankruptcy Rule 111, eff. October 1, 1973. 

The Chapter XI Court, though graced with nationwide 
jurisdiction, is sti unc • tranational matters by the 

well established "minimum t tact " princiale enunciated in 
Hanson v. Denckla , 357 U.S. 235 78 F Ct. 1228 (1958). Trier 

the Supreme Cout t h id: 

"However r. 1:.ii 1 the burden cf defending 
in a foreign tribur.a 1 , a defendant may 
not be called upon to do so unless he 
has had the 'minim.. 1 contactr. ' with that 
State that nr• prerecitr* ; te to its 

exercise ot power 'over him. ' 

357 U.S. at 251, 73 S.Ct. at 1238. 

See, also, Mari Moi , , no 

ni on No. 899 at 3406-08 l ■ 1.0th, 1.974); Leaser) 

Process i u v _F. qui pnent Co r r>. v. 1' 1J , 468 P. 2 d 1326, 133° 
1342 n. 11 (2d Cir. 197. ) (minimal contacts nrincinlc aru>i- 
to extraterritorial servire up n forr . ce "endants u:.< : r 
Securities Exchange Act of 1934). He'*e .neither the Jao.v.u*:. 
corporation nor the Japanese Arbitration Association had, 
so far as this record shtv.'s, the minimal contacts essential 
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to the exei.Ci.se tu jui i m iction by the bankruptcy ^edge. 

III. RFC ffl;:;J TTJ_L;_0P 1'HF. A ' HITRAT, A T JARF 
Under Japanese law the award is final. Federal 
Rule of Civil Procedure *4.3 and N.Y.C.P.L.R. 4511 permit iu 
tice of those Articles of the Japanese Code of Civil Pro¬ 
cedure providing for deposits of arbitral awards in Japanese 
courts. 


Article 7 ’ : An award shall contain an entry 
of the day , tr.nrt i, and year when it was drawn 
up and arbitrators shall r.irn and seal there or. 

2. An L:ce:r.pl if ication c the award bearin' - 
signature:; and seals of the arbitrators 
be -ervoo upon the parties and the ori¬ 
ginal thei eoi shall be deposited with the 
jurisdictional court together with a certi¬ 
ficate of service." 


0r.ee the sward is deposited with the Japanese 


subject to no fur;.! 
under A: tic Of/;, 


.■ coni i, it ion proceedings 
ericct of the award is 


court, it ic 

. At that ; 


co rel - i- ive. 


Article U00: An (arbitral) award shall v; 
tae came i - • , . g r n t which it fin 

Hiic* conclusive btt.’^cn tho prrtic* > 11 


Co;- l was ltoMe; to confirm its award as a jir 
in our courts in the face of the Referee’s order which 


apparently barred any further action against the bankrupt 
this country. The Japanese Corporation now asks that it 
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allowed to enforce its Japanese award in this country so 
that it will be a provable debt for the purposes of the 
Bankruptcy Court. Bankruptcy Act 563(a)(5), 11 U.S.C.§ 103(a)(5^ 


In support ot its right to enforcement, Copal in¬ 
vokes two treaties, one bilateral, the other multilateral, to 
which both the United States and Japan are parties. The oi- 
lateral treaty at least has been held to be self-executirr. 
See Pr op on - orgs r Prod ucts Coro , v. Welsh Panel C o. , 

248 F.Supp. 903, 910 (D.C Oregon 1965) (state law must ylelu 


to arbitration provision- of treaty with Japan); L. Henkin, 

P ^reign • nd »r • de stitution, 157 n. (1972). Unb_ 

Treaty with Japan on friendship, Co;I5merce and Navifiation> co , 

clusi/e J^p,.n . _ iir.nt. ation awards which do not violate ojr 
public policy are conclusive In this country as well. 


»I 

i 


nrds duly re riored pursuant to any s 


c or* t rac rr, 
undk*r 

: l: *. j 


' *''i<'h are fiial and 


the 1 

b;» . 


u: h 

__ __pi fore -'ili 

n f t he_place chore rent rr<: ‘ 

rc Cl : l 

uu it In.'lore the courts of 


.» 


pr oc v 3d j.n"'s 

competent jurisdiction of either Party, 
end shall be entitled to be declared enforce¬ 
able by either such courts, except where 
fuand contrary to nubile policy." 

Treaty with Japan on friendship, Cotnrercc 
and Navigation, Art. IV, para. 2, 4 W.S T 
2063 at 2068, T.I.A.S. 2863 at 7 (April 2 
1953). (Emphasis added.) 
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Recognition of such foreign arbitral awards are 
mandated under the United Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, being treated 
much like a judgment under the Full Faith and Credit clause 
of the United States Constitution. 

"Each Contracting State shall recognize 
a rbitral awards as binding and enforce 
them in accordance with the rules of 
procedure of the territory where the 
award is relied upon , under the conditions 
laid down in the following articles. 

There shall not be imposed substantially 
more onerous conditions or higher fees or 
charges on the recognition or enforcement 
of the arbitral awards to which this Con¬ 
vention applies tnan are imposed on the 
recognition or enforcement of domestic 
arbitral awards." 

United Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, 

Art. Ill, 21 U.S.T. 2517 at 2519, T.l.A.S. 

6997 at 3, 330 U.N.T.S.38 at 40 (Dec. 29 
1970). (Emphasis added.) 


The United States acceded to the United Nations 
Convention more than four years after the contract here in 
question W33 signed and shortly after the award was made. 
Nevertheless, it is likely that the treaty controls enforcement 
c.ctions commenced after the effective date of the Convention, 
even if the foreign proceedings and award predated the Convention. 
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"On p i^ortrnt point is that the convent 
contains no prospective language and, 
therefore, should be construed as opnlyir>t» 
retroactively to arbitration agreements 
and awards previously existing." 

Quigley, Convention on Foreign Arbitral 
Awards, 58 A.B.A.J. 821, 822 (1972). 

See, also, Aksen, American Arbitration Accession Arrives in 
the Ace Of Aquarius; United Staces lmplement8 Unlced N , ttons 

Convention on the Recngnitim and Enforcement of Foreign 
Arbitral Awards, 3 Sw.ll.l.. Rev. 1, 25 (1971); McMahon, 
Implementation of the U N Convention on Foreign Arbitral 
Awards in the U.S., 26 Arb. J. (n.s.) 65, 85 (1971); cf.,e.c, 
. I _ sJ , ar.d Ter r itory of Curs-.nn v . Solitron Devices. Tnc. 

, '.lip opinion No. 99 (2d Cir. Dec. 26, 1973) 
(confirming foreign arbitration award). 


The two treaties compel us to grant the sane final' 
to the award in our court as it has baen allowed in Japan.-:;- 
courts. Since Cop-i's ward has attained finality in J t , 

0CC01 ’ ii: ch * opportunity to attain finality ha- , . 
the h; i J tad S tn v •_>s . 


It rv ; y curious that an arbitral award fro.:: a 

forei,;., land should be accorded more respect than its A.marlc .. 

counterpart. Hod Fotochrome been involved in American Avci- 
tration proceedings, the Referee's order, we assume o- ;h? 
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purposes of this cose, would hove halted the proceedin'"' rv* 
least prevented the confirmation of the award as a final 


judgment. In the Matter of Fotochrome, Inc., Decision ;>.13. 
The anomaly can be explained by the force of the Supremacy 
Clause of the Constitution. A treaty, under that clause, is 
the "supreme" lav/ of the land. It is an expression of the 


sovereign will speaking with the same authority as a statu."' 


n 


e al 




1 By the constitution, laws made in pursuance 
thereof, and treaties made under tne authority 

of the United States, ore both declared to 
be the supreme law of the land, and no para¬ 
mount authority is given to one over the 
other .... If the treaty operates by its 
own force, and relates to a subject within 
the p' • r of congress, it can be deemed in 
that particular only the equivalent of a 
legislative act .... In either case, the 
last expression of the sovereign will must 
control." 


Th e Ch in ese Exc lusion Case. 130 U.S. 581, 

600, 9 S.Ct. 623,627-23 (1339). 

:*_JL*&* » Ha u c note in v. Lynhcm , 100 U.S. 483 (1879) : 

v. 9oher:son. 124 U.S. 190, 8 S.Ct. 456 (1838); 

Unl‘:> d Scot ^s, 283 U.S. 102, 53 S.Ct. 305 (1:38) 


v - l 


•J,v rr eding statute); llonkin, Foreign Affairs 


the 


Const!tut ion, 


163-64 (1972). Cf. United States v. ' r - 


y y 15, 1974) ( c 
Treaty with Japan 


, slip opinion No. 746 at 3514-15 (2d 
omtnon law yields to treaty). Here the 
and the 1970 United Nations Convention h; 


V ' 1 
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superseded in small measure the 1918 Rankruprey law. 

It Is important to note that even If the fr ira »rs 

Constitution hod Ceiled to Include the word "t-eaty" 

the Supremacy Clause, the provisions of the United Nations 

Convention would still be a part of our law and binding upon 

this court. After being ratified by the Senate, it was imo. 

mented as a statute and codified in O U.S.C. ,$ 201-208 (1 r- 

"The convention on the Recognition and Enforce- 
’V?™™ arbitral Awards of June 10 
_5w, Shall I.e enforced in United States coe-rs 

5oe, in general, Comment, International Commercial Arbitrate 
Under the United Nations Convention and the Amended Federal 
Arbitration Statute, 47 "ash. L.R. 441 (1972); McMahon, 

it.pl Of the on Convention on Foreign Arbitral 

,n the ! 26 A -b. ,J. 'n,s.) 65 (1971). 

J1113 case is fl0t without irony. The treaties 
t0 r ° r ' 0Vi tlie factor of alienage in determining the rcc. 
n.f n jf arbitral awards; an award is to be no less £;.•* 
for it: Jr^neso origins. But, in terms of injunctive - . 

n ] "' r foctor of alienage remains. It is becai.r. 
the Heferoe had no jurisdictional authority to enjoin Co:. 

a Japanese corporation, or the Japan Conttercial Arbitration 
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Association in a foreign land that the award becanie final 
and binding under Japanese law and therefore entitled to b> 
final and binding under our own. Copal thus benefits both 
from the treaties' removal of alienage and from the common 
law's insistence upon it. 


We recognize that this result might somewhat 
disturb the draftsmen of th Bankruptcy Act. Upon a petit 
for bankruptcy they war d hove exnacted the court to rurr.mr. 
the creditors of the bankrupt to press their claims at one • 
and place. However, ,;e cannot say that the result dees net 
have son:., support ir. . olioy. Gi /on the hazards of inter¬ 
national trade -- such nr, crrrency fluctuations and govern.• 
mental shifts -- some stroitlcy of expectation in the w.j 
ti'./n of disputes t.hrorgh arb' ration to protect against i. 
■incr rt. iniies of for ign lit! -f ic n seems desirable, fir •• 
pulley or".? rro.n i.‘ :y quarters includ r.g t 

, r : Asooctc t., An oricon ;.rultra .' on . 

• - I .vtted Si •ten Cerej... of the lata malic,:; si C. 

of Corr oree. Sne, o.z. , Coro-nt, United Nations 
Arbitral /-nrda Ccn vent inn: United Stater, Accession, ~ 

V/est. Inti. L. J. 67, 70 n. 15 (1971). Furthermore, the 
implementing legislation in 9 U.S.C §§ 201-208 (1970) 


% 






indicates that the Government of the United States hr-., 
committed itself to the settlement of international conn.erci 
disputes through arbitration. See McMahon, Implementation o. 
the UN Convention on Foreign Arbitral Awards in the U.S., 

26 Arb. J. (n.s.) 65, 85 (1971). 

International trade is so important to our econo*. / 
and the peace and welfare of the world that our law is justi- 
fied in assuaging other nations' suspicions by the firm en¬ 
forcement of treaties we find applicable. American corpora¬ 
tions facing imminently unfavorable arbitrations abroad —v 
not file for Ch-ptcr l'I arrangements here to avoid final 
binding arbitral judgment abroad. 


Fotochrone bargained for its contract with C, . 
and on- of th * t-r.os bargained for was a provision for ;. r V 
tration of -p -tes in Japan. Fotochrone can only be re¬ 
lieved Of its contractual burden au the expense of cert; - - 
in international commerce. As the Supreme Court reccntlv 


noted: 


V 1 ' 5 American business and in- 

dust) y will hardly be encouraged if, not¬ 
withstanding solemn contracts, we insist on 
a parochial concept that all disputes must 
be resoived under our laws and in our courts." 
T-fe4^—'ll- v - Zapata Off- Shore Co. , 
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Intention,,] ce.nr.orcc l,..a grot.-, too Urge end the 

*™n for American court., di,rc S orc! the law of nation 
even in favor of the Bankruptcy Act. 

1 v • co o- w a j> d 

The arbitral award is entitled to confirmation 

proceedings where it will be tested under rules designed 

assur. fairness to the America,, litigant. The standard, 

recognising for,!- a award.- a, final under federal law .... 

forth in Article V of the United Nations Convention (S b. 

5 207 (1070)) in ttr.no ranch like, those used in testir. 

.... .c... ... „ 4 . a ., ctv.„, They read as follow.: 

may be C ref 1 -"forcemeat of the award 

- h - rt, quest of the pa: tv 

party*"fun"*" 1 “ ■■'-'*<1, only if that 

£ h ' C , n - t ' 'o competent authorit- 
•^“7, J “* :t< " • •' f-d enforce-nt is 

i“ : ‘ * -* ’ • •> 'hr* v,roer.tr*.i: ref •• 
t-o :in Ari * /.e ■ r , , , " 

r ,»,n , .. . ' r “’ : * f, £ 1 ; - ’ll'! ■ 

C ““ . '* 2 r .-is, _• I • . -j ,- y 

safe -mrc- n i; j ln - v < M . Z , 

f , , . ‘ /C - - ' J l . 1 'V 

failin'; «i. y i7---Ti Ct - ^ion Chert . - l, t 


of the e:< ,r.. . 


Cf. * , 2 '. T ci. .1 


(b) Th.. ; pjrty -Jinst vhoi.i the evsrd 

ri'"-n , . . s ... 


; • oper n o t i e ■? of 


invo v< :;d 

arbitrit • ‘ ‘ arb ^ r ^or or -f th, 

arbiujtir.;i P ror dinr, s or VFS 0 ^h. n; ,- 

unaole to present hie c.?se; or 
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(r > Th ‘- !eals with a difference 

not contemplated by or not falling within 
the t.i.ms of the submission to arbitration, 
or it contains decision; on matters beyond' 
tie scope of the submission to arbitration, 
provided that, if the decisions on matters 
submitted to arbitration can be separated 
from those not so submitted, chat part of 
the award which contains decisions on natters 
submitted to arbitration may be recogi ized 
and enforced; or 

(d) The composition of the arbitral au- 
tuority or the arbitral procedure was not in 
accordance with the law of the country where 
the arDitration took place; or 

(e) The award has not yet become binding 

on the parties, or has been set aside or 
suspended by a competent authority of the 
country in -which, or under the law of which 
that award was made. ’ 

2. Pxecognition and enforcement of an arbitral 
av/ara may also Le refused if the competent 
authority in the country where recognition and 
enforcement is sought finds that: 

(a) The subject matter of the difference 
is not capable of settlement by arbitration 
unoer the law of that country; or 

(b) The recognition or enforcement of th* 

a .jrd would we contrary co the public noi<c- 
of that country." ' 

United ,V'-:tions Convention or. the Recomitin-* 
end c.u tore emeu L of Foreign Ar ijfra 1 Awards 

‘: L ’ v » 21 u.s.t. 2517 ..t r.r a 

Gv97 4 » 330 U. U.T.S. 'iS ;<t 40, 4?*. 

•Since the arbitral award has attained the star 
• -ut in Japan, it also may be recognized pursuant 

New 1 one's statute on recognition of foreign country me:. % 

‘•.Y.C.P.L.R. §5 5301-5309 (1970). cf. , e .g. f 


v 
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Isl a nd i r itoi‘v of Ctnwc;<o v. Sol itxon Nevico Ziic . , 

F.?d .Slip opinion No.99 -it 965 (?d Cir. Dec.26,l n 7") . 
c_f. 9 N.S.C. § 205 (removal from state court of action re¬ 

lating to convention). Mew York's C.P.L.R. 5304 sets cut fl- • 
grounds for non-recognition in terms designed to ensure due 
process: 

(a) No recognition. A foreign country judg¬ 
ment is not conclusive if: 

1. the judr;. not was rendered under a system 
which does us’ provide iii.oartial tribunals or 
procedures compatible with the requirements 
of due process of law; 

2. the foreign court did not have personal 
jurisdictic i over the defendant. 

(b) Other giotnds for non-recognition. A -‘orei 
country juu 0 i-ent need not be recognized if: 

1. the foreign court did not have jurisdiction 
over the subject natter; 

2. the defendant in the proceedings in the f_" 
court did not. receive notice of the proceed-.-.? 
in suificicnt time to enable him to defend; 

3. the judr^i'iit was obtained by fraud; 

4. the cau s of action on which the judgmen. 
based is repugnant to the public policy of 
•-his state; 

5 . to* juu^i ut conflicts with another final 
rnd conclusive jf.dghcnt; 

C. the proce *ding in tin foreign court: was e • - 
trary to an l^reenent between the parties 
under v.viicn .he dispute .< n qivstion w?s to o 
settled otherwise than by proceedings in t.h 
court; or 

7. in the cast* of jurisdiction based only on 
personal service, the foreign court was a 
seriously inconvenient forum for the trial 
of the action." 


T 
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If: 


cl 1 


C.£., B .y 


er, ..trill' 


The 


Recognition Act, rJ.Y. Jud.Conf. 


Uniform Foreign Money-Jud,.. 

13th Ann. kep. 194, 210-213 


(1968). 


Long before these treaties and statutes were enact 
American courts had begun to recognize foreign arbitral award 
as well as foreign judgments on a regular basis, subject of 
course to considerations of fairness and public policy. The 
leading case of Hilton v. Cuyot , 159 U.S. 113, 16 Sup.Ct. 13' 
0895) stated the standards of recognition of foreign judg¬ 
ments eighty years ago: 


i 1 ]Leic: uas been opportunity for a full and 
fair trial abroad before a court of competent 
jurisdiction, conducting the trial upon regu¬ 
lar proceedings, after due citation or volurtarv 
appearance of the defendant, and under a system 
of jurisprudence likely to secure an impartitJ 
ad'.-ini ,; tration of justice between the citiz:; - 
-'i its own country and those of other coentr. 

«onr. there is nothin.; to show either preiudic- 
in the court, or in the system off laws u-der 
\’nich it if. sitting, or fraud in procuring t 1 
judgment . . . ° 

159 U.S. or 202, 16 Sup. Ct. at 158 (1895). 


* •! 


—ut, International Res Judicata and Collateral tot: : • 
iu th “ States, 9 U.C.L.A. L.R. 44, 46-47 (1962). 

standards for recognition of arbitral awards under the tv ... 
<nd statutes are almost a codification of the principles <- 
to protect American litigants from recognition of unfairly 
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obtained foreign judgments and arbitral awards in the past. 
Compare Restatement Second Conflict of Laws §§ 98 (foreign 
judgments), 220 (foreign arbitral awards) (1971). 

Copal is now free to seek recognition of its award 
as an American judgment. Fotochrome may prove grounds for 
r. jn-rccognition. If Copal emerges as the victor, issues in 
the underlying dispute will be res judicata and the amount 
awarded will he a provable debt for the purposes of the 
Bankruptcy Act. 

V. CONCLUSION 

While our decision upholds the international obli¬ 
gations of the United States, it may place American creditors 
at a disadvantage. The difficulty arises from unresolved 
inconsistencies between treaty law and preexisting no tier.":’ 
law. House Report No. 91-1181, 1970 U. S. Code, Ceng. 

Admin. News 3C01 ("American delegation felt that certain .- 

visions were in conflict with some of our domestic laws.";: 
Comment, United Nations Foreign Arbitral Awards Conventic : 
United States Accession, 2 Calif. West.Int. L. J. 67, 70 
Here we find that the treaties take precedence. 
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The decision of the bankruptcy judge is reversed 
So ORDERED. 


Dated: Brooklyn, New York 

June 4, 1974 
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FOTOCHROME, INC., 


Debtor-Appellant, 


--against-- 


COPAL COMPANY LIMITED, 

Claimant-Appellee. 
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NOTICE OF APPEAL TO 
COURT OF APPEALS 


FOTOCHROME, INC., as Debtor-Appellant, hereby appeals 
to the United States Court of Appeals for the Second Circuit 
from the Order entered by HON. JACK B. WEINSTEIN, United States 
District Judge, dated June 4th, 1974, which reversed the de¬ 
cision of HON. C. ALBERT PARENfE, Bankruptcy Judge, dated July 31 ' 
1973. 


Dated: BROOKLYN, NEW YORK 
June 27th, 1974 
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LOtfiS^/RdsENBERG . 

Attorney for Debtot-Appellant 


TO : WHITMAN & RANSOM, ESQS. 

Attorneys for Claimant-Appellee 

522 Fifth Avenue 

New York, N. Y. 10036 
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